by 


(PSYCHn « 

^0.): M.A, (POL. SC.): I 

B. ALLAHB 


^>^ocate 

Supreme Court of 

nh , 


c. IT 

SRINAGAR ricAc:..! RARK. 



^Jass No. 


Author 


Title 



Borrower's 

No. 


^ssue Date 







:8k 


Repo.bts of Cases 


HEARD AND DETERMINED 


BY 


THE JUDICIAL COMMITTEE, 


AND 


the lords 


OP 


her majesty’s most honourable 

PRIVY COUNCIL. 


ON 


APPEAL PROM THE SUPREME AND SUDDER DEWANNY 

COURTS 


IK 


THE EAST INDIES 


BY EDMUND P. MOORE, ESQ., 


barbister-at-law. 


VOL. X. 

1863 - 6 . 


LONDON: 

V. & R. STEVENS, SONS AND HAYNES, 
LAW BOOKSELLERS AND PUBLISHERS, 

26, BELL YARD, LINCOLN’S INN. 


IMPRINTED AT THE MADRAS LAW JOURNAL PRESS, MYLAPORE, MADRAS, 
WITH THE PERMISSION OF MESSRS. STEVENS JbSONS, LONDON. 



LONDON: PRINTED BY WOODFALL AND KINDER, 
HILFORD LAN*, STRAND, W. C. 


LIST 


OF THE 

JUDICIAL COMMITTEE 

OF 

HER MAJESTY’S MOST HONOURABLE 

PRIVY COUNCIL. 

ESTABLISHED BY THE 3rD & 4TH WILL. IV., C. 41, 

FOR HEARING AND REPORTING ON APPEALS TO HER MAJESTY 

IN COUNCIL. 

1863-6. 


The Duke of Buckingham^ Lord President. 

Lord Chelmsford, Lord High Chancellor of Great Britain. 

The Duke of Buccleugh, formerly Lord President. 

The Marquis of Salisbury, formerly Lord President. 

The Earl Granville, late Lord President. 

Lord Brougham and Vaux, formerly Lord High Chancellor. 
Lord Cranworth, late Lord High Chancellor. 

Lord St, LeoTiards, formerly Lord High Chancellor, 

Lord Wensleydale, formerly one of the Barons of the Court 

of Exchequer. 

Lord Kingsdown, formerly Chancellor of the Duchy of 
Cornwall. 

Lord Westbury, formerly Lord High Chancellor. 

' Lord Romilly, Master of the Rolls. 

The Right Hon. Stephen Lushington, D. C. I*, Judge of the 
Admiralty Court. 


iv LIST OF THE JUDICIAL COMMITTEE. 

The Right Hon. Sir James Lewis Knight Bruce, Kiit., one of 
the Lords Justices of the Court of appeal in Chancery (de- 
ceased). 

The Ri^ht Hon. Sir James Knt., formerly one of 

the Vice-Chancellors (deceased). 

The Right Hon. Sir Edward Ryan, Knt., formerly Chief 
Justice of the Supreme Court at Calcutta. 

The Right Hon. Sir Frederick Pollock, Knt., late Lord Chief 
Baron of the Court of p]xchequer. 

The Right Hon. Sir Ccor/jc Ja)tH’s I'nrner, Knt., one of the 
Lords Justices of the Court of appeal in Chancery. 

The Right Hon. Sir Lawrence Peel, Knt., formerly Chief 
Justice of the Su])reme Court at Calcutta. 

The Right Hon. Sir Alexander James Edmund Cockhurn, 
Bart., Lord Chief Justice of the Court of Queen's Bench. 

The Right Hon. Sir John Taylor Colcridye, Knt., formerly 
one of the Judges of the Court of Queen’s Bench. 

The Right Hon. Sir William Eric, Knt., late Chief Justice 
of the Court of Common Pleas. 

The Right Hon. Sir James William Colvilc, Knt., late Chief 
Justice of the Supreme Court at Calcutta. 

1 he Right Hon. Sir Edward I auyhan illtams, Knt., late 
one of the Judges of the Court of Common Pleas. 

The Right Hon. Sir James Plaisted Wilde, Knt., Judge of 
Her Majesty’s Court of Probate and Divorce. 

The Right Hon. Sir E'ltz-Roy Edward Kelly, Knt., Lord 
Chief Baron of the Court of Exchequer. 

The Right Hon. Sir Hugh McCalmont Cairns, Knt., one of 
the Lords Justices of the Court of appeal in Chancery. 

The Right Hon. Sir Richard Torin Kindersley. Knt., late 
one of the Vice-Chancellors of the Court of Chancery. 

The Right Hon, Sir Willia7n Bovill, Knt., Lord Chief Justice 
of the Court of Common Pleas, 


r A B L E 


OP 

XHE CASES reported 

IN THIS VOLUME. 



Page 


Raghunadha 


meeroonissa Begum, Forbes v. ■ • • 

aboo Bhoodoo Singh, Rajah Perladh Sein • 

aboo Gopal Ball Thakoor v. Teluck Chunder Rai 

ihoobun Moyee Debia Cho^vdrainee, Wise 

Murray Kaka v. Chotay Kara 
)hinna Nayana Chetti, Sevvaji Vijaya 
Valoji Kristnan Gopalar v. 

jhotay Kara, Burray Kaka v. 

:ockrane, Murtunjoy Chuckerbutty 

Dharum Singh, J owala Buksh v. 

East Burdwan, The Collector of, Joykishen Mookerjee v. . . 

Forbes v. Ameeroonissa Begum 
Gokul Doss, Mudhun Mohun Doss i;. 


iKUi 

,luck Chunder Dutt, Mohun Lai Sookool i;. 
,ur Monee Debia i;. Khajah Abdool Gunnee 


340 

78 

183 

165 

413 


• • 


« • 


♦ • 


151 

413 

229 

511 

16 

340 

563 

1 

59 


TABLE OF CASES REPORTED. 



Page 


Hiirro Purahad Roy Chowdory, Shairta Purshad Roy 
Chowdery v. 

JowUla Buksh v. Dharum Singh 

Joykishen Mookerjee v. The Collector of East Burdwan. 

Kamala Naicken v. Pitehaeootty Chotty 

Khajah Abdool Giinnee, Gour Monee Debia v, 

Koonwnr Bindes(‘ree Dntt Singh, Lalla Bunseedhur v. . . 

Lalla Bunseedhur v. Koonwur Bindeseree Dutt Singh . . 

Luckhea Debia Chowdrain, ]\Iussumnt Chundrabullee 
I^^bia u. 

Maharajah Moheshur Singh, Bahadoor, Rajah Lelanund 
Sing, Bahadoor v. 


Maharajah Rajundur Kishwiir Sing, Bahadoor v. Sheo 
pursun Misser 

Maharajah Sutteeschuncler Roy. Bahadoor, Ranee Surno 
moyee v. 

Maharanee Inderjeet Kooar v. Mussumath Ismudl 
Koonwur 


• ft 


ft ft 


• ft 


ft ft 


Mirza Azim Ali Beg, Saligram v. 

Mirza Jehan Kudr, Mulkah Do Alum Nowab Tajdj 
Bohoo V. 

* * 

Mohun Lall Sookool v. Goluek Chunder Dutt 

Mothooramohun Paul Chowdry, Prankishen Pai 
Cnowdry v. 

Mudhun Mohun Doss v. Gokul Doss 
Mulk^hdDo Alum Nowab Tajdar Bohoo u. Mirza Jel 


• ft 


ft ft 


• • ft ft 

Murtunjoy Chuckerbutty v. Cockrane 

Mussuniat Bhoobum Moyee Debia u. Ram Kisl 
Acharj Chowdhry 


• • 


• • 


203 

511 

16 

386 

59 

454 

454 

214 

81 

438 

123 

329 

114 

252 

1 

403 

563 

252 

229 

279 

214 


TABLE OP CASES REPORTED. 




vu 


Page 

Mussumat Hoseinee Begum v. Mussumat Jariut-ool- 

Butool 

Mussumath Ismudh Koonwur, Maharanee Inderjeet 

Kooar v. • ■ 

Mussumat Jariut-ool-Butool r. Mussumati Hoseinee 

Begum • ■ • • • ■ ■ ■ 

Mussumat Thookra v. Rampershad Tewarry . . . . 490 

Mutusawmy Jagavera Yettapa Naiker v. Veneataswara 

Yettia • ■ 

Nawab Imtiazood Dowlah, Shah Mukhun Lall v. . . 362 

Nawab Sidhee Nuzur AUy Khan v. Rajah Oojoodhyaram 

Khan 322-540 

Pakala Balakristnama Patrulu v. Sree Naraina Mardaraz 
Devu . • • • ■ • • • • • • ■ • • 

Pitchacootty Chetty, Karaala Naicken v. 


.. 386 


Prankishen Paul Chowdry v. Mothooramohun Paul 


Cbowdry 


# • 


• « 


• « 


403 


Puddomoney Dossee, Tarakant Bannerjee v. . . . ■ 476 

Rajah Lelanund Singh, Bahadoor v. Maharajah Moheshur 

Singh, Bahadoor ■ • • • ■ • • • . . 81 

Rajah Oojoodhyaram Khan, Nawab Sidhee Nuzur Ally 

Khan v. ■ ■ • • • • • • 322-540 


Rajah Perladh Sein v. Baboo Bhoodoo Singh 

Ramcomul Gungopadya, Sreenanth Bhuttacharjee v. 

Ram Kishore Acharj Chowdhry, Mussumat Bhoobum 
Moyee Debia v. 

Ramnad, The Zemindar of v. The Zemindar of Yettia- 
pooram 

Ean^nath, Sheonath u. 

Rampershad Tewarry v, Sheochurn Doss 
Ranee Surnomoyee Maharajah Sutteeschunder Roy, 
Bahadoor 

Saligram v, Mirza Azim Ali Beg 


78 

220 


279 


47 

413 

490 


123 

114 



Vl]\ 


TABLE OF CASES REPORTED. 


Page 


Sfishachalla Naiker, Tayammaul v. 

Sf'vvaji Vijaya Raf?hnnaclha Valoji Kristnan Gopalar v, 

Cliinna ^layana Ciictt"! • • • • • • ■ • 151 

Shah IMukhun Lall v, Nawab Tmtiazoocl Dowlah . . 362 


Shama Purshad Roy Chowdery v. Hiirro Purshad Roy 
Chowderv 

Sheoehurn Doss. Rampershad Tewarry v. 


Sheonath v. Ramnath 

Sheopursnn Misser, Maharajah Rajundur Kishwur Sing, 
Bahadoor v. 

Sreenanth Bhuttacharjee v. Rameomul Gnngopadya 

Sree Naraina Mardaraz Devu, Pakala Balakristnama 
Patrulu a. 


Tarakant Bannerjee v. Puddomoney Dossee 

Tayammaul v. Sashachalla Naiker 

Teluek Chunder Rai, Baboo Gopal Lall Thakoor v. 

Vencataswara Yettia, Mutusawmy Jagavera Yett^pa 
Naiker v. 


Wise V. Bhoobnn Moyee Debia Chowdrainee 

♦ • • • 

Yettiapooram, The Zemindar of, The Zemindar of 
Ramnad a. 


203 

490 

413 

438 

220 

60 

476 

429 

183 

313 

165 


• • 


» • 


• • 


47 


THE 



PPaVY COUNCIL 

ON APPEAL FROi\I 


THE EAST INDIES. 


Mohxtn Lall Sookooi. - - - Appellant, 

AND 

Goluck Chunder Dutt, son of 

Dabee Doss, deceased, and others - Respondents. 

On appeal from the Sadder Detvanny Adawlut of 

Bengal, 


jiloHnaoe-Forcdosnre procecdiugs-If binding on purchaser of ^lodgaged 

cjs rs=- .t s:,' a? 

observed. 

Wliere therefore, in a suit to recover lands in possession, as the Plaintiff 
alleged, .’of the usnfruetuary Mortga^gees^^in^der 

substantial question laiscd by XVTI of 1806 sec. 8, 

S°lT^teYlortga?ees"'eil^^^ barred the equity of redemption. 


This suit was brought by the Appellant, a decree- 
holder under a sale of a Mortgagor’s equity of 
redemption, to recover possession of lands held, as 
he contended, by the Eespondents, as usufructuary 
Mortgagees, and who had repaid themselves the 


ifc r 1 tVip 7 itdicioX The 

H.'„“ ’ cS»d, t, tv H». . th. U.>'d I-*- 

Bruce, and the RPfht Hon. Sir John Coleridge. 

Aasasiors: The Right Hon. Sir Lawrence Peel, and the Right 
Hon. Sir James W. Colvile. 


30th Nov. 
1863. 
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but tlie .Tiulffe of tlic Court of First Instance did not record that point; 
upon appeal the case was remitted by the Judicial Committee to Inaxa 
with directions that the question of foreclosure should be tried upon 
an issue regularly settled. 

Held further, that as the account of the mesne profits and expenditure 
by the Mortgagees in possession was unsatisfactory, an account, whether 
as inci'lental to tlie question of foreclosure, or redemption, was to be 
taken, as provided by Hen. Regs. XV. of IjOJ, sec. 11, and T. of 1798, sec. 3. 

If the interest of tlie Mortgagor in the mortgage estate has 
liecn sold under a decree, and the sale takes place before the notice to 
foreclose was filed, such notice, to he effectual, must be served on the 
purchaser, or decree-holder. 


principal money and interest out of the perception 
of the mesne profits. The Respondents’ case was, 
that by certain foreclosure proceedings taken by 
them under Ben. Reg'. XVII. of 1806, sec. 8, the 
equity of redemption was barred. 


The facts of the case were as follow: — 


In the year 1828, one LaUa Tilnck Chunder, 
deceased, mortgaged, a Zemindary called Seetadul- 
2 )ut (with the exception only of droo>K^ 33. 3. 15. 1 
of land belonging to Moitzah Jafferahad, one of the 
villages), by way of conditional sale, to Chuttro 
Narain, Ram Dans and Nihnoney Dutt, to secure 
the repayment to them of the principal sum of 
Rs. 4,900, advanced to LaUa Tilnck Chunder. 


This mortgage was effected through means of two 
written instruments, one being a Bilauniz Heba, or 
deed of sale, dated the 12th Phalgoon 1189 (1828 
A.D.) which was executed by LaUa Tilnck Chunder ^ 


and by which he purported to sell to Chuttro Narain, 
Bam Doss and Nilmoney Dutt, for the consideration 
aforesaid, the entire Zemindury, with the exception of 
the 33 droonSy See., of Motf 2 :ah Jafferahad, in order 
that they might possess the same and enjoy the profits 
thereof. The other instrument, called an Ikrar or 
deed of agreement, bore the same date, having been 
executed contemporaneously by the last-mentioned 


ON APPEAL FROM THE EAST INDIES. 

persons, who then delivered it in exchange for the 
deed of sale to Lalla Tiluck Chunder. This agree- 
ment, after reciting the before-mentioned deed, pro- 
vided, that if the Mortgagor paid off the principal 
money at the termination of seven years, then the 
M^ortg’agees would return to him the deed, and deliver 
up the possession of the estate ; and that if such 
money was not then repaid the agreement would be 
deemed of no effect, and the deed of sale remain valid. 

It appeared that the Mortgagees in the first instance 
got possession of only a portion of the lands, and were 
driven to a suit to obtain possession of the remainder. 
The Mortgagees under a decree made in that suit 
entered into possession of the whole of the mortgage 
premises, and continued to receive the mesne profits 
thereof until the death of ChiUttcT N dvaiifif one of 
the Mortgagees, who died, leaving Dahee Doss, since 
deceased, and Traheeram Dutt, his sons and heirs- 
at-law, him surviving, who, together with the sur- 
viving Mortgagees, continued in possession. 

Afterwards one Bridreenath Bajpae, the represen- 
tative of a person who had obtained a decree in the 
Civil Court against Lalla Tiluck Chunder, the Mort- 
gagor, and one Augustine Penheiro, who had become 
by purchase the decree-holder, issued out an attach- 
ment in execution of the same, and seized and 
attached the Zemind^ary in order to sell the lands and 
realize the amount due under that decree. 

The usual proceedings in a summary suit were 
taken in the Zillah Court by the Mortgagees, who 
objected to such intended sale on the ground of their 
conditional purchase of the Zemindary. The Principal 
Sudder Ameen overruled their objection, and, by his 
proceeding of the 17th of July, 1850, ordered the 
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sale to take place, giving notice at the time of the 
MoHUN existoiK'c of tlie mortgag’e. 

Lall 

SOOKOUL month of f^epfemhcr, 1850, the Mortgagees 

goluck served notice of foreclosure on the widow and heiress of 

C H L' N D E k 

DuiT. the Mortgagor, insisting that as the principal money and 

interest vas not ]5ai(l the mortgage had become absolute. 

On the 8th of Jamtary, 1851, an Order was made 
in the appeal by the iMortgagees in the summary suit, 
affirming the Order of the Principal Svdder Ameen. 
The estate was accordingly sold, in execution of the 
said decree, to the Appellant and one Lalla Prosiinno 
Lall (since deceased) in equal undivided moieties, for 
the sum of Rs. 4,300, which was paid hy them in equal 
proportions. 

After some proceedings before the Fonjdary 
Court respecting the IMortgagees’ possession, the suit 
out of whicli the ])resent appeal arose was brought by 
the A])i)ellant and Lalla Prosunno Lall, in the Zillah 
Court of Chittagonfi, against Pam Doss, since deceased, 
the Respondent, NUmoncy Daft, Dabee Doss, and 
TraJierram Daft, Ponoo Dchia, as widow of tlie late 
Lalla Tiluch Ch undvr, and others. The plaint set 
forth the principal facts before-mentioned, and charged 
that such of the Defendants as were the Mortgagees, or 
their representatives, liad been paid out of the mesne 
profits of the mortgage lands in their possession, the 
whole of the mortgage money and interest, and that 
accordingly the Plaintiffs were entitled to have posses- 
sion of the estate as such purchasers under the decree 
as aforesaid ; and prayed that an account might be 
taken by the Court, and that if it should then appear 
that the Mortgagees had received the principal and 

inteiest, the Plaintiffs should be deci*eed possession 
of the estate. 
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The ansAver of the Mortgagees stated, that they had 
not realized the amount of the mortgage money, and mo^hun 
that up to that time the principal A\uth interest due to sookool 
them remained still unpaid; and admitting possession goluck 
of the estate to haA'e been obtained under the suit 
instituted by them, they alleged that, after alloAV- 
ing for expenditure, the interest of which was stated 
to amount to Rs. 588, per annum, on the mortgage 
debt, AAdiich had not been discharged, there was due to 
them Es. 11,976. 9. 0. 2. The answer also stated, 
that the lands of M(yHzah Jafferahad had not been 
attached and sold in execution of the aforesaid decree, 
and that portions of the other lands had been since 
Avashed aAvay by the river. The Mortgagees also 
insisted that, having presented a petition to foreclose 
the mortgage, according to sec. 8 of Ben. Reg. XVII. 
of 1806, neither Ronoo Dehia nor her representatives, 
the Plaintiffs, having paid off the mortgage debt, after 
the expiration of the one year of grace the foreclosure 
had become absolute, and that the suit was bai’red. 

The ansAA^er of the Defendant, Ronoo Dehia, after 
admitting the mortgage, denied the validity of the sale 
in execution and purchase under it, and asserted her 
claim, as widoAv representing the Mortgagor, to the 
morto-aged lands, and also submitted that no suit would 
lie until the principal and interest should be realized 
by the Mortgagees, which Avas not the cas^, and which 
she alleged would appear on taking the account. 

The other Defendants filed formal ansAvers. 

On the 5th of August, 1853, the proceeding to 
record the issues in the suit, under Re«. Reg. XXVI. 
of 1814 section 10, Avas held by the Principal 
Ameen oi Zillah Chittagong, when he- recorded' for 
trial the folloAving issues First, what quantity of 
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land of Turrtif Seetadulpiit, after excluding the 
Kharija of Scetuldan, was purchased by the Plaintiffs 
in execution of the decree; and what quantity of land 
of the aforesaid Turrnf in the survey was mea- 
sured as being in the possession of the Mortgagees; 
and of what quantity of land, in accordance with the 
decision of the Civil Court, the Mortgagees obtained 
possession. Secondly, whether or no the lands of 
Movzah Jafferahad were attached by the Plaintiffs 
and had come under their purchase. Thirdly, whether 
or no, the principal and interest due to the Mortgagees 
having been liquidated from the collections of the 
disputed land, the disputed land was entitled to re- 
lease; and whether or no, objection having been raised 
by Ronoo Dehia to the purchase of the Plaintiffs in 
reference to the sale made to Augustine PenJieiro, 
the purchaser, having been made on the back of the 
decree, the said purchase was correct. 


Evidence was entered into and an account filed by 
Plaintiffs, and another prepared by the Ameen of the 
Court, but it was urged that no true account of the 


mesne profits was filed by tlie Defendants, the Mort- 
gagees. The Defendants, the Mortgagees, filed a copy 
of a notice to Ronoo Dehia, purporting to have been 
issued and addressed to her from the office of the Civil 
Court of Chittagong, and to bear date the 26th of 
September, 1850, requiring her to pay the mortgage- 
money, or be foreclosed. This document was not 
proved, nor was the service of it either admitted on 
the pleadings or proved. No issue was recorded by 
the Principal Sudder Ameen to try either the authen- 
^city of this document, or the fact or legal effect of 

the loreclosure. 


On the 5th of February, 1855, the hearing took 
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place before the Principal S udder Ameen, who made 
a decree on that date, dismissing the suit, on the 
ground that the debt due to the Mortgagees had not 

been discharged. 

The Plaintiffs appealed against that decree to the 
additional Judge of the Zillah Court, and on the 
21st of April, 1855, that Judge, by his decree, re- 
manded the case for trial, upon certain directions 

which are not material to state. 

On the 31st of December, 1855, the re-hearing of 
the suit came on before another Principal Sudder 
Ameen, and it was ordered that the Plaintiffs were 
entitled to recover possession of the Mouzahs speci- 
fied in their deed of sale by cancellation of Defendant’s 


1863. 

MOHUN 

Lall 

SOOKOOI. 


V. 

Goluck 

Chunder 


DUTT. 


Mortgage. 

The Defendants, the Mortgagees, appealed against 
that order to the additional Judge of the Zillah of 
Chittagong. In the grounds of appeal they urged 
that the Plaintiffs could not sue for possession until 
they were proved to be the legal representatives of the 
Mortgagor; and that they, the Defendants, having 
presented a petition of foreclosure, agreeably to sec. 8, 
Ben. Reg. XVII. of 1806, the conditional sale had 
become absolute, and that they became the rightful 


owners of the lands in dispute. 

On the 9th of December, 1857, the hearing of the 
appeal came on before E. Radcliffe, Esq., the addi- 
tional Judge of the Zillah Court, who by his decree held 
that the mortgage was liable to cancellation, and the 
Plaintiffs entitled to the possession of the Zemindary. 

The Defendants, the Mortgagees, presented, a 
to the Sudder Deioanny Adawlut, praying for 
Lecial leave to appeal, which Messrs. Patton and 
Sconce two of the Judges of that Court, admitted. 
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The hearing* of the special appeal took place on the 
14th of Febntarij, 1859, before Messrs. Colvin, Trevor, 
and Loch, three of the Judges of the Sudder Dewanny 
Adaii'hif, who reversed the decrees of the Lower Courts. 


The material part of their decree was in these terms; 
— “The appeal was admitted to try two points: 
first, that inasmuch as the Plaintiffs, within one year 
from the issue of the notice, did not discharge the 
debt, whether they did not, by such failure, lose their 
right to redeem? And, secondly, whether the Lower 
Courts have erred in extending the account of collec- 
tions beyond the year of notice down to the date of 
decision? There can be no doubt, as stated in the 
remarks of the Judges who admitted the special 
appeal, that the Court below has erred in ruling that 
the Defendants have no right to foreclose, inasmuch 
as their case was struck off the file on the 4th of 
January, 1851, previous to the expiry of the year 
of grace. The Appellants issued notice of fore- 
closure on the 24th of September, 1850; and after 
everything necessary to be done by them had been 
done, the case was struck off the file on the 4th of 
January, 1851. This formal act has no effect upon 
the rights of the Mortgagor and Mortgagees. The 
Mortgagor, or his representative by purchase, must, 
within one year from the 24th of September, 1850, 
have paid every pice due under the mortgage, or on 
that date the sale became absolute ; and looking to the 


second point, on which the special appeal has been ad- 
mitted, we would observe that the account must be 


made up to that date only, and not to any subsequent 
period. Maepherson, on Mortgages in the MofussU, 
pp. 213-214. With a view, however, of altogether 
getting lid of the effect of the notice, and non-pay- 
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ment under it, it has been urged that the decision of 
the Judge of Chittagovg, dated the 30tli of September, 
1831, converted a transaction which was in the 
nature of a usufructuary conditional sale into a pure 
usufructuary mortgage. AV e have attentiv'cly perused 
that decision, and we tind that there is not the slightest 
ground for this allegation, which is now mentioned for 
the first time. The Plaintitf in that case, the Defen- 
dant in this, sued for possession of the estate which 
had been mortgaged to him, to which he was, under 
the terms of the deed, entitled. The Court accepted 
the interpretation for which the Plaintiff contended, 
and declared him entitled to possession during the 
remainder of the term mentioned in the mortgage 
deed, or until the debt was paid, with interest. To 
this extent the Court acted; but as to the Court’s 
converting a transaction of one nature into one of 
another, it neither had the power to do, nor did it, 
in fact, so act. It remains, then, for us to inquire 
whether, on the expiry of the year of grace, any 
sum remained due to the Mortgagees. It is, of course, 
quite competent to the Mortgagor or his representa- 
tive in a mortgage like that before us, to omit to 
make any payment during the year of grace; but this 
omission is at his own risk, and if one p^ce be on that 
date found to be due, the mortgage becomes irre- 
deemably foreclosed and the conditional sale has 
become absolute. Now, looking to the accounts which 
have been accepted by the Courts below, and which 
we cannot now question on a special appeal, we find that 
on the last day of the year of grace a considerable 

• w.. 9 4-19 was due to the Mortgagees. Such 

yum Vlii* XVo. 

bein’o- the case, we hold that the Plaintiffs have lost 
their equity of redemption and that the special appeal 
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must be decreed, and the decisions of the Lower 
Courts be reversed, witli costs; and that the Appel- 
lants, according* to the account prepared by the 
Khnrchauuvees, must receive from the Respondents | 
the costs of this Court, together with interest from this : 

date up to date of realization; and that for the costs i 

of the Zillah Court they must prefer an application in i 
the Zillah Court, from whence, in conformity Avith the 
Circular Order of the 4th of March, 1836, the necessary ; 
Order wdll be passed in regard to their payment.” 


The Sudder Court refused to admit an appeal to 
England, but special leave to appeal was gTanted 
by their Lordships, upon evidence that the real or 
market \mlue of the subject-matter in dispute was of 
the value of Rs. 10,000 (a). 


As the Respondents not n-pjpear, the ap 
heard ex pa^le. y " / 1 

t/lJ 


The Attofney^-General (Sir R, Palmer) "and Mr. 


Leith, for the- Appellant, Mohim Lall SookooL 


Contended, that the Sudder Court’s decree was 
erroneous:— First, as it was founded upon the alleged 
foreclosule proceedings, concerning which, though set 
forth in the pleadings, no issue lu\d been recoi'ded in 
the Court of the Princij)al Sudder Amevu, as required 
by Ben. Reg. XXVI. of 1814, sec. 10, Maharajah 
Koonwur Baboo Nitrasur Si)igh v. Baboo Nund 
Loll Singh (fc), the provisions of which were similar 
to the Mad\. Reg. XV. of 1816, sec, 10, Srhnut 
Mootoo Vijaya Raganadha v. Rang Anga Moottoo 


but. App. Cases, 


pp. 193, 492. 

(6) 8 Moore’s liul. App. Cases, 199, 


i 
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Regs. 


Nafcliiar (r/) ; and upon wliich point it was not com- 
petent for either party to go into evidence. 

Secondly, that the two former decrees of the Prin- 
cipal Si((Jilrr Antmi and additional Zillah Judge 

ought to have been affirmed; or the case remanded 
to the Lower Court, with directions that the De- 

fendants in the suit should, under Btn. 

I. of 1798, sec. 3, and XV. of 1793, sec. 11, 

deliver in a true and correct account, on oath or 
solemn declaration, of their receipts and expenditure 
as Mortgagees in possession; and that an account 
should then be taken by the Lower Court in order 

to ascertain whether anything, and what, was due and 
o^\ing■ to the Defendants in respect of the mortgage 
money and interest at the date when it is alleged the 

foreclosure proceedings, if valid, took effect. And 

* • . 

Thirdly, that the Defendants failed to prove either 
that theyV^i'e en^tled ^o Toreclose^ the ihortgage, or 
that if so, the same’^whs dulV fm^^d^ed in such man- 
ner ’as required by Ben. Reg. XVII. of 1806, sec. 8, 
as to operate as a bar to the Plaintiffs ’ right. 

Judgment was delivered by 

The Lord Justice Knight Bruce: 

This appeal arises on a litigation which commenced, 
at the latest, in the- year 1852, but in a sense earlier, 
on the (luestion whether a mortgage continued sub- 
iect to redemption; and if it did, what, if anytMng, 
was due upon it: a litigation that might and ought 
to have been less complex, less prolix, and less tedious 

than it has unhappily been. „ , . 

, plain; it may be taken also as equally plain 


j863. 

Mohun 

Lall 
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That there was a mort- 


gage ife 


jst Dec. 
1863. 


(a) 3 Moore’s Ind App. Cases, 278. 
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tliat if it is redeemable, the present Appellants (for 
it may be eoiisidered that there are two Appellants) 
are the persons entitled to redeem, aiici that the 
Eespondents are the actual Mortgagees in possession, 
who, if the mortgage is redeemable, are liable to be 

redeemed. 

By two decrees, dated respectively the 31st of Be- 
cemhtr, 1855, and the Dth of December, 1857, the 
latter being made on the appeal of the IMortgagees 
from the former, the iMortgagors’ representatives (the 
Appellants) were not only declared entitled to redeem 
the mortgage, but were also declared entitled to do 
so without making any payment; and this on the 
ground that, as then decided, the Mortgagees in pos- 
session had fully paid themselves by receipt of rents 
and profits. 


These Zillah decisions, the Mortgagees having been 

dissatisfied with them, led to a special appeal on their 

part to the Suclder Dewanny Adaivlut at Calcutta, 

which Court in 1859 reversed them, upon the ground 

(which was in fact the only question before the Court 

on the special appeal) that certain proceedings taken 

by tlie Mortgagees with a view to foreclosure had 

effectually barred the equity of redemption, and, 

consequently, that the Appellants’ suit ought to be 
dismissed with costs. 

TJiat led to the present appeal, in which the Appel- 
lants contend for the relief given to them by the 
decrees of 1855 and 1857, or at least for something 
less disadvantageous to them than the decree of 1859. 

Upon the materials before their Lordships, their 
opinion IS not in favour of tlie decrees of 1855 and 
1857, or either of them, nor is it in favour of the decree 
of 1859. They conceive that the materials before the 
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Court which pronounced the decree of 1855, or before 
the Court which pronounced the decree of 1857, were 
not nor are sufficient, as to the matter of debt, to 
support either of those decrees ; and that, on the 
other hand, the Court which pronounced the decree 
of 1859 was not, by the state of things then before 
it, enabled to make that decree. 

Their Lordships consider that it did not appear 
sufficiently before the Court in 1855, or before the 
CoiTrt in 1857, that, on the assumption of the redeem- 
able condition of the mortgage, there was not anything 
then due to the Mortgagees on their security.. 


The Zillah Courts, in coming to this conclusion as 
to the state of the accounts, seem to have proceeded 
not upon proof of the actual collections which were 
or ought to have been made by the Mortgagees, but 
upon materials which were in a great measure specu- 
lative and conjectural. And this objection to the 
mode of taking the accounts has in fact been taken 
by the Appellants’ Counsel at their Lordships’ Bar, 
when contending against the application by the Sudder 
Court of the account so taken to the question of 


foreclosure. 

The other objections taken to the decree of 1859 

first, that the Sudder Court ought not to have 

decided the cause on the question of foreclosure, 
because that question, though raised upon the plead- 
ino's had not been made, one of the issues settled in 
the "court of First Instance, where alone evidence 
could be taken; and, secondly, that the Court came 
to an erroneous conclusion in treating the proceedings 
of which there was any evidence as an effectual bar 
to the Appellants’ right of redemption. Their Lord- 
ships consider both these objections to be well 
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founded. It is clear that there has been no sucli 
trial of the ciuestion of foreclosure as the Regulation 
which prescribes the statement of formal issues, and 
indeed substantial justice, require. And in deaUng 
with this (luestion the Sxthler Court seems to have 
directed its attention to the erroneous reasons assigned 
by tlie Zillah Judge for holding that no right of fore- 
closure e.xisted rather than to the effect of the pro- 

ceecliiigs proved. 


Ill September, 1850, when lliov filed their notice 
of foreclosure, the Mortgagees not only had notice 
that the interest of the original IMortgagor had been 
taken in execution, but were actively disputing in a 
summary suit the right of the decree-holder to put 
up that interest for sale. There had been a decision 
against their objection, and their appeal against that 
decision was pending. The appeal was decided 
against them on the 8th of January, 1851, and the 
equity of redemption was sold to the Appellants on 
the 7th of April, 1851. It is quite clear upon the 
autliorilies that, if the sale had taken place before 
the notice of foreclosure was filed, that notice, to be 
effectual, must have been served on the purchaser; 
and, in the circumstances above stated, their Lord- 
ships conceive that it ought to have been served upon 
the decree-holder. Yet there is no evidence of any 
attempt to serve it upon any one except the widow 
and heiress of the original Mortgagor. 

Their Lordships, therefore, think that the question 
of foreclosure ought to be further and fully tried 
upon an issue to be regularly settled; and that the 
mortgage account, whether as incidental to the ques^ 
tion of foreclosure or to the question of redemption, 
ought to be properly taken. Tliey desire, however, 
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to leave undisturbed the finding's of the Zillah Courts 
upon the title of the Appellants to sue as the repre- 
sentatives of the ^lortgagor, and upon the extent 
and nature of the lands which are the subject of 

litigation. 

Their Lordships are of opinion, that each of the 
three decrees of 1S55, 185 and 18o9 should be 

discharged, and that the cause should be remitted 
to huJia, and tliat the High Court at Caivntta, or, 
under its direction, the ■ proper Zillah Court, should 
inquire whether tlie Appellants’ right, or equity of 
redemption, as concerning the mortgaged estates in 
question, or any and what part of them, has become 
foreclosed or barred ; and if it has not become so as 
to the whole of the estates, then to take an account 
of what, if anything, is due to the Respondents, or 
any of them, on the security, and for that purpose 
to take the usual accounts as to rents and profits and 
disbursements, with just allowances, and upon the 
result of that account to deal with the matters in 
dispute accordingly. The parties respectively to be 
at liberty to adduce evidence, in addition to that now 
before us, upon these issues, upon the determination 
of which the final decision of the cause must depend. 
The costs of the trial, including those of this appeal, 

to abide the event. > 
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15th & 16th 
Feb. 1864. 


JoYKTSHEN MooKERjEE .. .. .. Appellant, 


AND 


The Collector of East Burdwan and 
Bnijo Roy, Phareedar 


Bespondents* 


On appeal from the Sadder Deivanny Adawlnt 

at Calcutta. 

GraniScrvicc f}rani—Chalcran IrnuU heUl hi, Chowlcr(Jar~ne.><umahiUtj/. 

Chnkrroji lands in Bctif/aJ, hold anterior to the Decennial Settlement 
under the of Burdwan, not merely in lien of wages for personal 

services to the Zemindar, but also for the ,perfonnanee of the duties of 
village watchman, are not resumable as Tannnhdan/ lands bv the 
Government, under sec, 8. cl. 4 of Ben. Reg. I. of 1793, but are. bv'scc 4 

of Reg. VIII of 179.3, .-.in.p.xo<l to the .\fnlffucanj lands, and'respon- 

sible tor tlie public revenue assessed on the Zemindary, 

Chowkcrdaj.s, or village watehineii, are liable to services to the 

TaJooldnr but Cliakcran lands held by them for such services are not 

liable (o be resumed by the Tnlookdar for his own use discharged of 

the obligation to which they are subject. So held by the Judicial Com- 

nuttee, affirming the .judgments of the /AUah and Sudder Courts in a 

suit for resumption by the Appellant as Talookdar. under a purchase of 

certain lands from the Zemindar of Burdtean, which he alleged to bn 

Gbnm Surunjamee (rent-free village lands), but which were proved to 

be lambs, approi.riated to the niaintennnce of Chowleedar^> in 

tJic Inlool in which the lands wore situate, 

appointing Chowkeednrs belongs to the Talookdar, sn-Ii 
fTicers being liable to the performance of services to the Talookdar^ and 
as by usage in the Zemindar,, of Bnrdn-an, C„o,ekeedars had been a ecus 

miHtled t Chowkeedar was held 

entitled to possession of the Chakeran lands under such tenure. 

The question raised in this appeal was the right of 
the Appellant, the Talookdar of Mouzah Gohindopare 
to the^ possession of certain land within the limits of 
his Tolookdan/, included in the Decennial Settle- 
ment, wliicli the (Collector of East Burdwan insisted 
were, previously to and at the time of that Settlement, 

H(in^'ior!l 1**“' Committee — The RiHit 
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Chakeran lands (lands set apart and appropriated 
as a remuneration for sei’vices), and had so continued 

up to the institution of the suit. 

The Appellant’s case was, that these lands were collector 

_ *4-1 East 

Gram Surunjamee Chakeran, or lands appropriated burdwan. 
in lieu of wages as a remuneration for personal 
services rendered to the Zcmind'ar, and that upon the 
cesser of such services he was entitled to take posses- 
sion of such lands; while the contention on the part 
of the Respondent, the Collector of East Burdwan, 
was, that the lands were Tannahdary, or Chow- 
keedary Chakeran, or lands appropriated as remu- 
neration for Police services, and that as such they 
were not resumable by the Appellant, as Talookdar, 
at all events, while the holder of the lands continued 
to perform the Police services. 

The circumstances of the case and the nature of 
the tenure, were as follows: — 

Prior to the Decennial Settlement the landholders, 
and Sudder Farmers of land, were bound by a clause 
in their engagements {a), to keep the peace, to 
prevent robberies, and arrest offenders; and for 
these purposes they retained in their service an estab- 
lishment of Tannahdars (Police officers) and Pykes 
or Chowkeedars (village watchmen). 

Moitzah Gobindopore, to which the lands in dispute 
belonged, was at the time of the Decennial Settlement a 
nart of the lai’ge Zemindary of the Rajah of Burd- 
wan- and the nature of the Police establishment of the 
Zl^ar of Burdwan, in the year 1788, is referred to 
in the 5th Report of the Select Committee on Hie affairs 


of ludicL 


the following terms:— “His Police 


(a) See Harington’s Analysis, p. 459. 


X. 
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establishment, as described in a letter from tlie Magis- 
jovKisHEN trato of the 12th of October, 1788, consisted of 
j,. ' Tannahdars, acting as chiefs of Police divisions, and 

guardians of the peace; under vrhose orders were 


Collector ^ 
Of East 
BLrRr)WAN. 


Of East stationed in llie different villages, for the protection 


of the inliahif ants, and to convey information to the 
Tannabdars, about 2,400 Pijkcs, or armed constables. 
But, ex'(*]nsive of these guards, who were for the 
express pin-pose of l^olice, the ]:)rincipal dependence 
tor the protection of the ])eo])le probably rested on 
the Zcwiiidanj Py/, c,s* ; for tliese are stated by the 
Magistrate to have becm in number no less than 
19,000, wlio were at all times liable to be called out 
in aid ot tlie Police”(a). The Tannalidars and 
Pyles Mere remunerated by the Zemindar, either by 
an appi'opriation of Ohul'eran lands or by a money 
payment, and in the calculation of the jnmma of the 
Zemindary to be assessed, with a view to the Decen- 
nial Settlement, the profits of the Chakeran lands 
were not brought into account, and deductions were 
allowed in favour of the Zemindar foi the charges 
for such Pykes as were paid in money, and the 
Decennial Settlement was carried into effect upon 
such a calculation (/>). 


Ben, Reg. I. of 1793, whicli declared the assess- 
ment of the Decennial Settlement fixed for ever, in 
the 4th cl., sec. 8, provided as follows: — “The jumma 
of those ZemimJars, independent Talookdars^ and 
otlier actual proprietors of land, which is declared 
fixed in the foregoing articles, is to be considered 
entirely unconnected with, and exclusive of, any allow- 
ances which have been made to them in the adjust- 

(a) 5th Report, 1812, p. 71. 

(5) Mr. Shore’s minute, 1789, 5tli Report, p. 198. 
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ment of their jitnnna, for keeping up Tannahs, or 
police establishments, and also of the produce of any 
lands 'which they may have been permitted to appro- 
priate for the same purpose; and the Governor- 
General in Council reserves to himself the option of 
resuming the whole or part of such allowances, or pro- 
duce of such lands, according as he may think proper, 
in consequence of his having exonerated the pro- 
prietors of land from the charge of keeping the peace, 
and appointed officei's on the part of Government to 
superintend the Police of the country. The Governor- 
General in Council, however, declares that the 
allowances or produce of lands which maj bo 
resumed, will be appropriated to no other purpose but 
that of defraying the expense of the Police; and that 
instructions will be sent to the Collectors, not to add 
such allowances, or the produce of such lands, to the 
jumma of the propriotoi-s of land, but to collect the 

amount from them separately. 


1864. 



JOYKISHEN 
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Corrector 
OF East 

BURDWAN. 


By Ben. Reg. VIII. of 1793, which amended and 
enacted the rules for the Decennial Settlement, after 
declaring, in section 36, that the assessment was to 
fixed, exclusive and independent of all existing 
LahUraj lands, it was, in section 41, provided as 
follows:— “The ChaJeeran lands, or lands held 
by public officers and private servants in lieu of 
wages, are also not meant to be included in the 
exception contained in section 36. The whole of 
these lands in each Province are to be annexed to the 
Malgmary lands, and declared responsible for_ the 
public revenue assessed on the Zemindaries, inde- 
pendent Talooks, or other estates in which they are 
included, in common with all other Malguzary lands 

therein/’ 

o 2 
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111 order to correct abuses arising* from the Zemin- 
joYKisHEN (Jary police establishments, and to afford more 

MOOKERJEE 

V. efreetual protection to person and property, a new 
Collector system of Police was established by the Govem- 
BuRmvAN. ^be 7th of December, 1792, the rules of 

which, with amendments, were re-enacted in Ben, 
Re^. XXII. of 1793. That Regulation provided, that 
the Police of the country should thenceforward be consi- 
dered under the exclusive charge of officers appointed 
by the Government, and that each Zillah should be di- 
vided into Police jurisdictions of a certain extent, each 
superintended by a Darogah; and by sec. 12 all the 
village watchmen were thereby declared subject to the 
orders of the Darogah ; and, amongst other duties, by 
section 13, tlie Police Darogahs were directed to keep 
a legister of tlie village watchmen declared subject to 
their orders; and, upon the death or removal of any 
of them, the landowners or others to whom the filling 
up of the vacancies might belong, were required to 
send the names of the persons whom they might 

appoint to the Darogah of the jurisdiction, that they 
might be registered by him. 

For the more complete formation of the register of 
village watchmen, and to enable the Zillah and City 
Magistrates at all times to ascertain what number and 
descriptions of watchmen and guards were maintained 
in aid of the Police throughout their respective juris- 
dictions (a), it was enacted by section 21 of Ben. 
Reg. XIT. of 1807, tliat “every landholder, farmer, 
merchant, or otlier person employing Dykes, Chowkee- 
dars, Pashans, Nigahans, Bink}ru(Iazes, or any other 
description of watchmen or guards, shall, within three 


(n) See Hnrinpfton’s Analysis, p. 513. 
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Burdwan. 


months after the promulgation of this Regulation, ^8^ 

transmit a list thereof, specifying the names, oceupa- joykishen 

71 .11 mookerjee 

tions, places of residence, and allowances in land or ,, 
money, of the several persons entertained by them, collector 
to the Magistrate of the ZiUali or City in which they of east 

were employed. They shall also transmit to the 
Magistrate a similar list in the first month of each 
succeeding Rea/yu/, Fusili/, or IT illciitij yeai (accoid- 
ing to the era current in the district), made up to the 
last day of the preceding year. Any neglect to furnish 
such lists (especially after being called upon by the 
Magistrate), as Avell as any wilful omission to include 
in them persons actually employed as guards or 
•watchmen, of whatevei) denomination, shall be liable 
to a fine to Government not exceeding Rs. 200, to be 
determined by the Magistrate, according to the situa- 
tion of the party and circumstances of the case.” 

The object of the above-stated section was subse- 
quently further provided tor by Ben. Reg. XX. of 

1817, sec. 21. 

It appeared that at about the time of the Decennial 
Settlement one Srishtee<Uiur had possession of the 
lands in dispute as a remuneration for his services as 
Tannahdar in the establishment of the Zemindar of 
Burdwan, and, subsequently to the alterations in the 
Police system before referred to, he continued to hold 
the lands in the capacity of Pifke, or Choivlieedar , 
under the Talookdar of Gobindopore, Avho held that 
Talook in (in perpetuity) of the Zemindar, 

and as appeared from the Records of the Foujdary 
Court of ZiUah Burdwan, he Avas returned as 
so holding in the lists transmitted to the ZiUah 

^Mstrat: in conformity with seCioii M, M Ren. 


XII. of 1807. 


Sriuhteedhur died about the year 
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ajul N^nuloloU Hoif, wlio was appointed to suc- 

jovKisHEN c*e(!d film, entered into possession of tlie lands in 
mookekjee 1 T . 

y. clispiHo, and Ins name was entei*ed in the Records of 
the ZiUah Afagisti’ate, as fiolding' tlie lands in the 


Collector 

BuRmvAN. I’ham'dar (villago statioi! policeman) of 

(lobindopnrr. Upoi, the death of Nundololl Roy, 

Knshto Nayck wa.s appointed Phareedar, and entered 
into possession of tlie lands accordingly ; and, upon 
the death of Krishfo Nayck, in the year 1850, Ahmed 
BiihftJi A\as appointed, and entered into possession of 
the lands, and held the same in the year 1852, when 

the Ta/ook of Gobindopore was purchased by the 
Appellant. 

Shortly after the appointment of Ahmed Bulcsh as 
Phareedar of Gohiudopore he was appointed by the 
Magistrate to discharge the duties of Phareedar 
at a neighbouring station, Doloybazar; and the 
AiDpellant having ascertained this circumstance when 
he entered into possession of the TaJookdary, insisted 
that he had a right to dispossess Ahmed Buksh and 
to take possession of the lands in dispute for his own 
pui poses. Upon proceeding to take possession, how- 
ever, the Appellant was resisted by Ahmed Buksh, 
and eventually, in 1855, he instituted a suit to enforce 
his alleged right, hy filing his plaint in the Moonsif’s 
Court ot Bast Burdwau againsl Ahmed' Buksh, and 
the Respondent, the Collector. The material statements 
HI the plaint were to the effect, that Ahmed Buksh from 
the time of Appellant ’s purchase had not been present 
to take care of the Zemindary Office of Gobindopore 
vil age, or to keep a watch, or to do any other business, 
idthough lie continued to hold the lands in dispute as 
Chakeran lands, and forcibly retained possession; that 
the lands were never held at any time as service lands 
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for T annuli darn ( Polico duties), and tlial it was not 
laid down by any Regulation that service lands for the 
village Clwivkredars must be given by the Talook- 
dars or Zemindars ; that the lands were dram Snrun- 
jamee lands, of which the Appellant was owner, and 
that, by sec. 41 of Ben. Reg. VIII. of 1793, as such 
lands had been included in the settlement with the 
Zemindar’s rent-paying lands, the Appellant was 
entitled to the lands as liable to pay rent to him; and 
the plaint prayed, that upon the Zemindary rights 
being established, he might be put in possession of the 
disputed land, containing 19 beegahs 1 cottak and 
13 chuttacks, of the estimated value of Rs. 200, 
together with mesne profits, pendjente lite, and 
interest until the time the amount of decree should 
be realized. 

The Respondent, the Collector of East Burabwan, 
insisted that, by the records of the Criminal Court, it 
was manifest that Srishteedhur had possession of the 
land in dispute as Phareedar in the year 1813, and 
that his successors in that capacity had also held the 
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land; that the land was never Gram Surunjamee, but 
CJiakeran land for the performance of Police Chow- 
keedary duties, and had been held as Ciiowkeedary 
C}iakeran\ai\Ci for forty-two years at the least, and 
was probablj^ so held before the commencement of the 
Decennial Settlement. 


The Appellant in his replication repeated his claim 
to the land as Gram Surunjamee land, and his title 
thereto, under Ben. Reg. VIII. of 1793, sec. 41, 
and contended that, inasmuch as the powers of the 
Zeni'indar of Biirdwa^tf the oiiginal piopiietoi, with 
respect to the land, were then vested in him, the 
Chakeran land which the Defendant and his prede- 
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cessors obtained for afteiiding tlie ZeniiHdartj duties 
in lieu of salary, were then, since he did not perform 
the Zemindar}! I)usiness, lial)lc to resumption by the 
Appellant. T'lie replication also stated that Deedar 
Buksh had been appointed in tlie room of the Defen- 
dant, Ahmed Bakshy as Phareedar of Doloj/basar, 
hut that he did not attend to the Chowkeedary of the 
Pharce of Gubindopore, nor look after the Zemindary 
duties in any way. 


In consequence of the appointment of Deedar 

Buksh he was made a Defendant to the suit in the 
place of Ahmed Buksh. 


Issues were prepared on the part of the Appellant, 
and of the Respondent, the Collector, and after the 
same were settled by tlie Moonsiff. the parties pro- 
ceeded to produce evidence in relation thereto. The 
Appellant gave in evidence a document purpoi’ting’ to 
be a copy of statement taken from the records of the 
Criminal Court of the year 1813, under the title of 
“A statement of the village of Gobindopore, in 
Pergunnah Shahabad, under the jurisdiction of 

Tharra Koochut,” in which the Tannah was stated to 
be distant four miles from the village, and Srishteed- 
hur Tannahdar was stated to hold 19 beegahs 17 
cottaha (the land in dispute) as service land, and also 
certain other documents, which were principally 
copies ot, or extracts from, correspondence between 
Ihe Collector of Burdivau and other officers of the 
Government in relation to service lands within the 
district ol Burdwau. Three witnesses were called 
by him to prove that Srishtcedhur Tannahdar and his 
successors had never performed Police services, but 
had transacted Zemindarg business so'ely, and on that 
ciccouiit bold tbo ItUicl in dispute. 
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The Eespondont gave in evidence certain docu- 
ments in relation to the Decennial Settlement con- 
cluded with the Zeminda.r of Burdwan in the year 
1789, comprising the engagement of the Zemindar, 
and the Doud Bundohusts, or particular statement of 
the jumma of the Zemindary, and of the net jumma 
payable in conformity vdth the settlement ; and also 
other documents, consisting of copies of correspondence 
between the officers of the Government in relation to 
matters connected mth the question in dispute. 


On the 30th of April, 1856, the Moonsiff, relying 
upon the witnesses for the Appellant, found that the 
land entered in the statement, from the Criminal 

records of the year 1813, as in the possession of 
Srishteedhur, had been granted to him fcr Zemin- 

dary services solely, and that such land, being 
included in the Decennial Settlement, was rent-paying 
land; and after declaring his opinion, that as the 
Zemindary services were no longer performed the 
holder could not retain the land, he pronounced a 

decree, giving’ to the Appellant possession of the 
land, together with mesne profits, interest and costs. 

The Respondent, the Collector, appealed to the 
Court of the Principal Sudder Ameen of Burdwan, 
and on the 7th of December, 1857, the Principal 

Sudder Ameen made a decree dismissing the appeal. 


with costs. 

Application was made to the Sudder Dexvanny 
Adawlut at Calcutta, for the admission of a Special 
appeal from the decision of the Principal Sudder 
Ameen in this suit and in other similar suits raising the 
same question; and on the 28th of June, 1858, such 
appUcation was granted by the Sudder Court on the fol- 
lowing grounds:— “These suits were instituted 
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under (he provisions of sec. 41, Reg*. VIII.. 1793, to 
jovKisHKN resume certain lands held by the Defendant as Chake- 
MooKERjEE plea that they were Malguzary lands as- 

signed to the parties in possession for the performance 
of certain duties connected with the Zemindary, and 
that as these duties had ceased to be performed, the 
Zemindar was entitled to resume them. It is, however, 
admitted by the Zonindar, that the Defendants per- 
formed both Zemindary and Police duties, but for what 
period is not distinctly stated. The Government (one 
of the Defendants in these cases) pleaded that the lands 
were Tannahdary lands, assigned to the Chowkeedars 
for the performance of Police duties which they still 
continue to execute. It is not denied by the Defen- 
dant (special Appellant) that sec. 41, Keg. VIII., 
1793, applies to these lands, but the Lower Courts, 
without determining the issue which arises out of the 
Defendants’ pleadings, viz. whether the lands were 
or were not assigned for Police duties, have declared 
that the Plaintiff had authority to resume the land 
under the section quoted above. As this point has 
not been determined, the decisions are consequently 
imperfect; and as the Zemi)ukir (the real Respon- 
dent in these suits) has appeared in this Court, we 
remand them for the trial of the following issues, 
which arise out of the pleadings : — First, what were 
the duties performed by the party in possession of 
these lands at, or antecedent to, the Decennial Settle- 
ment, or for a long series of years? iSecondly, if the 
duties were wholly Zcmi)idary, has it been proved 
that tliese duties Inive ceased, so as to entitle the 
Z cm indar to resume ? Thirdly, if the duties pex*- 
formed were partly Zemindary and partly Police, 
whetlier, on proof of the cessation of the Zemindary 
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duties, though the Police duties continue to be per- 
formed, the Zemindar can resume the lands'?” 

The suit accoi'dingiy came before the Zillah Court 
for trial upon the issues directed by the Sadder Court; 
and on the 17th of November, 1858, the Appellant 
presented a petition to the Zillah Court, stating that 
the Police station at Doloyhazar had been abolished, 
and the Defendant, Deedar Buksh, discharged from 
his situation, and that Brijo Roy had been appointed 
Phareedar at the Police station at Gobindopore, and 
had taken possession of the disputed land, and pray- 
ing that Brijo Roy might be made a Defendant. 

The Respondent, Brijo Roy, was then made a 
Defendant by order of the Zillah Court, and put in 
an answer in the suit. 


Additional evidence, both documentary and oral, 
was adduced by the parties. The evidence was con- 
tradictory. Two witnesses were examined on the part 
of the Appellant, who proved special services per- 
formed to the Talookdar, and that the land was held 
on condition of performing these services since the 
time of Srishteedijmr. Amongst other documents 
given in evidence by the Appellant, was a copy 
of a statement of service land in Tannah Koochut 
for the year 1792, which purported to state that 


there were 104 beegahs of such land in Perguvv- 
nah Shahabad belonging to that Tarniah. The 
Collector filed Reports of Officers of Government 
and list of the names of Pykes and of the Cha- 
keran land held by them, including the name of 
Srishteedhur. Two other witnesses deposed that no 
service had ever been rendered to the Zemindar by 
the persons who successively held the lands in 

question. 
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CASES IN THE PRIVY COUNCIL 

Oil the 29tli of 1859, IMv. C. TIohhouse, the 

Judge of the ZiUah Court, j)rouounced his .iudgment ; 
and, as U) the first issue, said: — “On a careful con- 
sideration of all the documents and j^aj^ers, and of the 
viva vo<'(’ c'vidence ])roduced, and the laws quoted, 

Reg. XXI I. , 1793, and sec. 21 of Reg. XX. of 1817, 
by botli parties, I am of opinion, that it has not been 
substantiated oh the part of tlie Plaintiff, that the 

duties pei-formed by the servants in occupation of the 
lands in dispute have been chiefly Zcmindary, and 
only partly Police ; nor, on the ])art of the Defendants, 
that the duties have been wholly Police; but that the 
duties, both before, at tlie time, and since the 

Decennial Settlement, have been partly Police and 
partly Zevtindary, as follow: — Zemindary, first 
(personal to the Zovhidar)^ to collect or enforce 

collections of rents; to guard IMofussU treasuries; 
and, perhaps, to escort Mofassd treasure. Second 
(common to the village community), to keep watch at 
night, to secure the harvests. Holice — to maintain 
the peace; to a})prehend offenders under orders of 
the Tavnahdars; to report criminal occurrences; 
to convey public money to the Sadder treasury (this 
duty has ceased since the Decennial Settlement) ; to 
serve as guides to travellers. 1 may add, that it is 
notorious, and in my j)ersonal knowledge, that most 
of these duties are at this present time performed by 
the village watchmen in BardtravZ^ As to the 
second issue, the ZiUah Judge referied to his opinion 
upon tlie first issue; and as to the third issue, the 
Judge stated his conclusion as follows: — ‘‘On the 
whole argument on this third issue my judgment is as 
follows : that the duties performed by the servants 
in possession of the lands in dispute have been proved 
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to be partly personal to tbo Ze nrindar, partly common 
to the village community and to the public generally, 
and partly special to the State ; and that although the 
Zemindar’s personal duties have ceased to be performed, 
yet that he has not thereby acquired any right to resume 
the lands. First, because of the fact that although the 
lands are included in the Mai estate, yet they are 
excluded from the rental paid under the permanent 
settlement, and the principle of equity Avhich follows 
upon this fact, that tlie Zemindar cannot claim a 
something for which he has not given any equivalent , 
and, secondly, because of the fact that the conditions 
on which tlie lands were held were notvdiolly per- 
sonal to the Zemindar, but were common to him, the 
village community, the public, and the State, and 
enjoyable by all pro tempore Zemindars, and because 
of the equity following on this fact, that he, the one 
of several parties having interests, present or possible, 
in the lands, should not have the power to resume 
and dispose of the lands at his own pleasure only.” 
In accordance with the above-mentioned judgment, 
the Zillah Judge made a decree dismissing the suit 

with costs. 

The ApiJellant appealed to the Siidder Dewatmy 
Adawlut. The appeal came on for hearing before 
Messrs. Raikes, Trevor, and Sanmells, three of the 
Judges of that Court ; and on the 17th of April, 1860, 
the decree of the Zillah Court was affirmed by the 
judgment of the majority of the Judges, Messrs. 
Trevor and Samnells (the other Judge, Mr. Raikes, 
being dissentient), and a decree passed dismissing 

the appeal with costs. 

Mr. Trevor (Mr. Samuells concurring) delivered 
the judgment of the Sudder Court, and declared, as 
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1864 . to the first issue, that from the earliest periods tliere 

Tannaliflary ^ or Ch-oiohcdary Chakeran, but 


The 

Collector 
OF East 
Blrdwan. 


jovKisHEN ^rere 

mookerjfe with that description of service land the Court 

had no concei’ii in the case before them; and that 
another and distinct species of service lands was 
called ^^Zcmindary Chakeran/' held by village 

watchmen, under the names of Paiks and Pashans, 
and upon this issue expressed his opinion, that from a 
period antecedent to the Decennial Settlement, the 
lands in dispute had been held by the parties on the 
condition of performing* services both to the village 
community and to the Zemindar and, as to the 
second issue, declared that, on the finding that 

the lands in dispute had been before, at, and 

since the Decennial Settlement, held on the condi- 
tion of the perfoi*mance of double service, viz. as 
village watch and Zemindary Pykes, it Avas compe- 
tent to the Zemindars to resume the land on the 

tenant refusing to perform the duties of Zemindary 
Pykes, The decree then, amongst other things, dealing 
with the Decennial Settlement, declared as follows: — 
‘‘The ownership of the soil was at the same time 
declared to be with the Zemindars, and it became 
necessary for Government to determine to whom the 
land held by the Clwivkeedars and Zemindary Pyhes 
belonged; with that object, by sec. 41 of TJeg. VIII. 
of 1793, it was declared that ‘the Chakeran land, 
or lands held by public officers and private sei'vants in 
lieu of wages, are also not meant to be included in the 
exception contained in section 30,’ which declares 
the assessment fixed, exclusive and independent of 
all existing Lakhiraj lands. The whole of these 
lands in each Province is to be annexed to the 
Molgu^ary lands and declared responsible for the 

t i' Hi.ust f oi* La v 

Ll*>kARY 
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public revenue assessed on the Zemindciry , indepen- 
dent Talooks, or other estates in which they are 
included in common with all other Malgmary lands 
therein. The question then arises as to the meaning 
of this law. Does it at once absolutely transfer the 
lands to the Zemindar, and mth the lands the right 
of doing with them as he pleases, and at once assess- 
ing them? or does it only transfer them to the 
Zemindar subject to all those bin’dens with which 
the Common law or custom lias burdened them, so 
long as the public service or private convenience 
requires that they should be burdened? Unfortu- 
nately the law is silent on the point. It appears to 
me, however, that this important section only declares 
that the right of ownership in these lands is mth 
the Zemindar-, that though they are not a portion of 
lands on which the assessment was actually based, 
still they are to be annexed to those lands ; and that 
when piiblic service or private convenience no longer 
requires that they should be devoted to the purpose 
which, under the customaiw law, they have hitherto 
been devoted to, the right of resuming and assessing 
them is with the Zemindar, as owner of the estate 
in which they are settled. In carrying out this law 
in the case of Zemindury Pykes, no question could 
ever arise in the Courts. The Zemindar is alone 

the judge of the necessity of the retention of the 

services of his ovm seiwaiits, and he may disnnss 
them or retain them at his pleasure; but the case of 
village watchmen is different: their services are not 
personal to the but they are performed 

Lst and mainly, for the village community; and 

tlv as long as that community exists, 

the lands are liable to the eharge of keol)in„ np 
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1864. file watch. A letter of the Board, dated 13tli 
joYKisHEN October^ 1790, lias been cited by the Appellant, 
MooKERjKF 1 ^^^^ that letter leaves the moaning of sec. 41, 

com”ctok VIII. of 1793, just where it was.’^ And, 

OF East after other oliservations, tlie judgment concluded in 
burxiwan. . H f-. 

these terms: — “Allusion has been made by the 
Judge, and also in this (^)urt, to the deduction of 
Ks. 50,000, allowed to the Rajab of Burdwan at the 
Decennial Settlement, on account of Nugdea Pykes, 
Those Pykes were of a semi-military nature: were 
commanded by a Kuropean Officer, and kept up to 
guard tile frontier from the incursions of the 
Mahrattaf<. The force is totally unconnected with 
the subject before the t-ourt, and it consequently is 
unnecessary further to notice the circumstances con- 
nected with it. The foregoing remarks have in- 
directly met tlie chief arguments aiddiiced by the 
Counsel for the Plaintiff. From what is there stated, 
it will appear that at tlie Decennial Settlement the 
service lands — both those of the village watch and the 
Zjitynindary Pykes — were not included in the assess- 
ment on which the Settlement was based, neitlier was 
any remission of revenue made in lieu of them; that 
appropriated as they were to particular purposes 
before the Decennial Settlement, so tliov remained 
<ifter it; that, burdened witli tliese charges, they 
were declared to be the property of the Zemindar; 
and thougli, in tlie case of Zvmiudary Pykes, the 
Zemindar can, at his pleasure, resume the lands, 
in that ol the village watch he cannot; but that 
whilst the public service requires them, they must 
remain appropriated to those purposes. It follows, 
tiom this \dew, that the lands are burdened by 

1^ ' lot 1^^ a private contract 
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between the Zemindar and the tenant Chowkeedar, 

and that, consequently, an unauthorized act of the joykishen 

' * * Mookerjef 

latter can in no way justify the resumption of them 

by the former, as, under other circumstances, it collector 
might have been done.” bur^wan 


The third Jv;dge, Mr. Raikes, being dissentient, 
delivered a separate judgment, in which he stated at 
length his reasons for considering that the Appellant 
was entitled to recover possession of the lands, and that 
the decree of the Zillah Judge should have been 
reversed. The material part of his judgment was as 
follows: — “It has been admitted by the Government 
Pleaders, that where these services have been purely 
Ze mindary, tlie practice (right or wrong) has been 
to resume, whenever the Zemindar chose to dispense 
with such services; but that, in the present ease, as 
the occupant of the land has performed the duties 
both of a Zemindiary Pyke and a village Chowkee- 
dar, the Zemindar, in consequence of the village 
Chowkeedar being also a Police Officer and a servant 
of the State, cannot resume the lands on a cessation 
of the Zemindary services. Now, I cannot allow that 
the village Chowkeedar is a Police officer, or a servant 
of the State. Section 13, Reg. XXII. of 1793, enacts, 
that ‘All Pykes, Chowkeedars, Pashans, Diisaiids, 
Nagabans, Harees, and other descriptions of village 
watchmen, are declared subjject to ihe orders of the 
Darogah. He shall keep a register of their names; 
and upon the death or removal of any of them, the 
landowners or others to whom the filling up of the 
vacancies shall belong, shall send the names of the 
persons whom they may appoint to the Darogah of 
the jurisdiction, that they may be registered by him 
as above directed. ’ The next sectiozi describes the 
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1864. ]:»articiilar duties those men are expected to perform, 

jovKisHF.N and ]:)rovidos ‘tliat Piflxcs, Pafihav<i^ or other village 

MOOKF.RJKE i„ conformity with this 

COLLECTOR section, shall ho dismissed from the station by the 

HuRnwAN landholders, or other persons by whom they are em- 

liloyed, upon tlie requisition of the Magistrate; and 
sliall be further ]:)unished ns the taw mfiy direct’, &c. 
These two sections appear to me to recogmize in the 
plainest terms that these Ptjl-rs, Pashan,<i, or village 
watchmen, are servants of ‘the landholders or other 
persons by whom they are employed’, and are not ser- 
vants of the State. At page 44 of the Fifth Report of 
tlie Select Committee on the affairs of the East India 
Company, mention is made of tlie above Regulation 
in the following words: — ‘The PashanSy Pukes, and 
other description of village guards, who still have 
their subsistence from the village establishment, are, 
by the Regulation then above cited, placed under the 
authority of the Darogah, who keeps a register of 
their names, and on a vacancy occurring in their 
number, calls on the Zemhidar — to whom the 
privilege still appertains — to fill it up.’ And again, 
at page 71 of the same Report, when treating of the 
Police under the svstem introduced in 1793, we find it 
stated, that ‘the village watchmen, and such as 
remain undismissed of the Zemindary servants, are 
by the public Regulations required to co-operate with 
the Darogah ; but a provision of this nature. Avithout 
the means of prompt enforcement, has not been 
attended Avith the desired eiTect. ’ These extracts 
show that it Avas not the A'illage Avatchmon only who 
Avere declared bound to obey the Paroyalts, but all 
the ZjV mindary seiwants, as such ; and if the argu- 
ment be good, that a person Avho acts as /jcmindary 
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SGrvant, and as villag'G ChowkccdciT , and holds lands 
for these services, becomes through the above Eegu- 
lation a Police officer and servant of the State, for pre- 
cisely the same reason any other Zemindary servant 
must be a Police officer and servant of the State, and 
equally independent of the Zemindar who feeds and 
employs him, and remunerates him either with land 
or money. I feel no hesitation in coming to the con- 
clusion, that when the persons here alluded to as 
village watchmen perform, as in the case before us, 
the duties of a Zemindary PyTce and of a village 
Chotvkeedar, and hold land rent free, they are not 
Police officers of the Government, but servants of 
the Zemindary establishment, and the tenure of the 
land is a service tenure, that the occupant holds it, 
in lieu of wages, for services to be performed to the 
proprietor, and not, as alleged by the Government 
Pleader, exclusively for services rendered to the 
State, and for any services he may render to the 
communitv of the village; and, I believe, a separate 
charge may be legally made.” And he concluded as 
follows — “I have no hesitation in holding that the 
Chalceran lands, of which it is admitted the present 
lands form a part, were made over to the Zemindars 
as a part of their Malguzary lands, and that conse- 
quently any one who holds a portion of these Ian s 
wnthout paying rents is bound to prove h.s right to do 
so In the present case the Defendant justifles his 
right to rent-free occupation on the ground tha he 
performs the duties of village Chowkeedar But he 
Ls failed in my opinion, to show that the lands were 
bestowed upon his predecessors for such services only ; 
whereas I consider the Appellant has shown good 
vround to establish the belief that these lands were 

p 2 
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Iioid (*xeini)t t'i*<)ni ])aym(Mit of revenue, in coii'-^equence 
of tlie holder rendering' services to the Zeniimlar in 
('ollectin^' tlie reveuiu\ aiul that the exemption was 
]iot made iii ('Oiisetiiumce of the protection he is sup- 
posed to afford to the village community. For that 
l>i-otectiou, T believe, as stated by Mr. Brooke, the 
community are hound to pay in Burflivan as well as 
in other ))arts of the country. Hence I am of opinion 
that, on failure of the services which the ChowTcee- 
flar Defendant was hound to render to the Zemindar, 
and of which the A])pellant was most ai*bitrari]y and 
illegally deprived by the (Commissioner of Police, 
the A})pellant is entitled to resume his tenure: and 
r would reverse the judument of tlie lower Court 
a('Cordin^*ly. ” 


As the value of the subject-matter in dispute was 
under tlie ])rescribed amount, Ks. 10,000, the Appel- 
lant petitioned Her Majesty in Council for special 
leave to ajipeal against this decree: and, in con- 
sideration of the important (piestion at issue, and 
also that other suits W(U’e [lending involving the same 
point, leave to ajipeal was granted (a). 


Mr. BoU, Q.(\, and Mr. LciUi , for the Appel- 
lant. 


This case is of considerable importance, as the deci- 
sion in this appeal will govern a great many other suits 
in w'hich the Government of Beupal^ Zemindars, Ta- 
lookdars, and rent-free holders arc interested. Our 
bi’oad proposition is, that the land in (juestion was always 
an integral portion of the ilalguzarif land, wnthin the 
Talook ot the Appellant, and held on service 


(«) Soo cast* reported on 
p. 265. 


tliis point, 8 Moore's Ind, App. Cases, 
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tenure; in respect of which Talook, Government 
revenue was assessed at the Decennial Settlement, 
and covered by that Settlement, as Gram Surunjamee, 
by the predecessors of the second Res'pondent, on a 
personal service tenure to the Talookdar for protec- 
tion of the Zemindary by performance of certain 

duties. Raja Lelanund Singh Bahadoor v. The Go- 
vernment of Bengal (a). The omis, that the second 
Respondent was entitled to continue in possession of 
the land vdthout payment of rent, or rendering service 
to the Appellant, lay upon the Respondents, who 

claim the exemption, Maha Raja, Dheeraj Raja 
Mahatab Chund. Bahadoor v. The Bengal Govern- 
ment (b). But the Government rested their defence 
on the allegation that the land was at the time 

of the Decennial Settlement, Tannahdary Chakeran, 

or Police service lauds, within the meaning of Ben. 
Reg. I. of 1793, sec. 8, cl. 4, yet the decree of the 
Sudd^r Court declared that it was not of that tenure, 
but Zemindary Chakeran, or service land, and the 
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property of the Appellant, as Talookdar, under Ben. 
Reg. VIII., 1793, sec. 41, and had been so held since 
the Decennial Settlement, on condition of performing 
services both to the village community, as village watch- 
men, and to the Talookdar. If so, and as the land was 
Zemindary Chakeran, and the second Respondent had 
failed to perform the conditional personal service to the 
Talookdar, on which the same was held, the Appellant, 
having been arbitrarily deprived of those services, ought 
to have been declared by the decree, under the last- 
mentioned Regulation, entitled to resume possession 


(a) 6 Moore’s Ind. App. Cases, p. 101 

(b) 4 Moore’s Ind. App. Cases, p. 466. 
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IH6A. of the lands. The Government really had no interest 
jovKisHtN whatever in tlie matter. 

MOOKEHJKE 

c/. 

The 

COLLECTOR Mr. Forsuth, Q.C., and Mr. TF. H, MelvilL 

OF' li# ^ ^ 

bukdwan. for the Respondent, the Collector of East 

Bur divan. 


The Appellant failed to make out his case, and he 
had no right to take possession of the lands in question, 
such lands having always been appropriated and held 
as remuneration for services which were wholly or in 
part Police duties, and not solely personal service to 
the Ztmin&ar^ and if those services were discontinued 
the Appellant had no right to resume the lands. On 
account of the nature of the services, no assessment 
in respect of the jumma of the lands was made at the 
time of the Decennial Settlement. Upon the nature 


of the tenure in dispute they referred to the 5th Kep. 
of Select Com. on the affairs of India, in 1812, 
pp. 44, 71, 198, 317, 319, 404-6; WilsotFs Glos., 

voce. and ^‘Parik/' pp, 388, 591. Harri- 

so)i's Analysis, p. 513. Ben. Regs. 1., 1793, sec. 8, 
cl. 4; VIII., 1793, secs. 36, 41;^ XXll., 1793,^ 

secs. 1, 13; XII., 1807, sec. 1; XX., 1817,- sec. 21. 


oih Mav, 
}S(A. 


The consideration of the appeal 
judgment was now delivered by 


was 


reserved : 


The Right Hon. Lord Hingsdown. 

the question in this case relates to a small quantity 
of land, consisting of nineteen bcegahs and some cottahs, 
in the lalouk of Lrobindojjorc. This Palook originally 
formed part of the great Zeinindary of Bard wan, 
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and previously to its purchase by the Appellant it 
had been granted in Piitnee by one of the Rajahs of 
Burdwau, In the year 1852 it was put up to sale 
by the Collector of the Zillah of East Biirdwan, under 
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the provisions of Ben. Reg. VIII. of 1819, in order 
to realize the amount of arrears of rent due from the 


OF East 
Burdwan. 


then Putneedar. The Appellant became the pur- 
chaser, and entered into the receipt of the rents and 
profits of the Talook, and it must be assumed that, as 
Putneedar, he became entitled to the same rights in 
the subject-matter of the suit which were enjoyed by 
the Zemindar. 


At this time the lands now in dispute were in the 
possession of a person named Ahmed Btiksh, who 
paid no rent for them either to the Government or to 
the Talookdar, but, instead of rent, performed cer- 
tain services. What was the nature of those services 


is one of matters now in question. Another is, what 
is the character of the lauds thus held by these 
services; are they legally appropriated for the per- 
formance of these services, or are they lands which 
are the free and absolute property of the Talookdar, 
and which he is at liberty to resume and dispose of 
as he may think fit, either dispensing altogether with 
the services, or providing from other sources for the 
performance of these services if he be under any 
obligation to secure their performance? 


On the 11th of January, 1855, the plaint in the 
present suit was Med, and the Collector of E.st Buri- 

L», as representing the Government, was made a De- 

tadant. The plaint insisted that the lands rn questmn 
we part of the TalooU ; that the lands were wha 
Ire Jled “Ual Surunjamee" or “Gm.a Surunja^ 
held for the performance of services personal to the 
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1864. Zrniinrlar^ and for the protection of his property; 


jovKisHKN that Alnuef! IhiksJi liad ceased to perform any Zemin- 
MooKEkjEK s(‘rvices; and tliat the Plaintiff liad aijpointed 

coiT tcTOR ii»<'dher )>erson to perform sncli services, and was 
OF East entitled to resume possession of the lands. 

BUKDWAN. ‘ 


On the Otli of Januarify 1850, the Collector of East 
Hnrfhvan filed his answer, and lie thereby insisted, 
^‘tliat tlic land in (luestion was not Mai Stirunjamee 
(service land for taking care of the Mai or Zemindar^s 
property), but Chakeran land for the performance of 
Police or Choivkeedarif duties; that the land being 
Chowkeedarij Cliakvrau land, the Zemindar has no 
power to interfere with the property as long as the 
Policemen carrv out their various duties.” 


The main issue raised between the liarties, there- 
fore, was as to the nature of the tenure on which the 
land was held: the contention on tiie pnvi of the 
Appellant being that tliey were of one <lescription 
and subject to the performance of no Government 
services, and the contention of the Respondent that 
they were of anotlier descri])rion and subject to the 
performance of no services to the Zemindar, Shortly 
before tlie Collector put in his answer, the Foujdary 
Court of East Burdtvan had issued an order “that 
a Perwannah be sent to all the Darogahs of this 
jurisdiction, that the Choivkecdars under their con- 
trol be instructed not to attend to Zemindar y duties.” 

It appears that these Zemindkirs were entrusted, 
previously to the British possession of India, as well 
with the defence of the Territory against foreign 
enemies, as Avith the administration of law and the 
maintenance of peace and oi'dei' within their dis- 
trict; that for this purpose they wei'e accustomed 
to employ not only armed retainers to guard against 
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hostile inroads, but also a large force of Tannahdars, 
or a general Police force, and other officers in great 
numbers, under the name of Clioivheedars, Pykes, 
and other descriptions, as well for the maintenance 
of order in particular villages and districts as for the 
protection of the property of the Zemindar, the col- 
lection of his revenue, and other services personal to 
the Zemindar. 

All these different officers were at that time the 
servants of the Zemindar, appointed by him and 
removable by him, and they were remunerated in 
many cases by the enjoyment of land rent free or at 
a low rent in consideration of their services. 


The lands so enjoyed were called Chakeran or 
service lands. These lands were of great extent in 
Bengal at the time of the Decennial Settlement, and 
the effect of that Settlement was to divide them into 
two classes: — 


First. Tannahdary lands, which, by Ben. Eeg- I. of 
1793, sec. 8, cl. 4, were made resumable by the Govern- 
ment; the Government taking upon itself the main- 
tenance of the general Police force and relieving the 

Zemindar from that expense. 

Second. All other Chakeran lands, which by Ben. 
Eeg. VIII. of 1793, sec. 41, were, v/hether held by 

public officers or private servants, in lieu of wages, 
to be annexed to the Malguzary lands, and declared 
responsible for the public revenue assessed on the 
Zemindars independent Talooks or other estates, m 
which they were included in common with ah other 

Malgusiary lands therein. 

It is clear upon the evidence, and in fact was not 
disputed at the Bar, that the lands in question are 
Chakeran lands of the second class, and it follows 
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(Iiat, it* rcsumable at all, they are rosumable by the 
.Vppellant; and seeondly, that if the services on which 
they are held are Police services at all, they are the 
services of Chonkeedars, or village w<itchmen. 

The ZoHuiflar had an interest in the perfoi'mance 
of the duties of the village watchmen, inasmuch as 
they ijrotected his proi)erty ; but the public also had 
a great interest in their maintenance, and in the peace 
and good order whicli they were employed to preserve, 
and the Government, as representing the piiblic, 
reserved therefore a strict control over them. 


Accordingly, various Kegulations were x^assed for 
the purpose of enabling the Government to effect 

this object. Kegisters were required to be kept of 
the different ijersons filling those offices in each 
Zcinivdary, with a statement of the funds allotted for 
their support. The officers themselves were made 
subject to the orders of the Darogali, or Superin Len- 
dent cf the Police of the District. The Zemi/idar 

was required to remove them on comx^laint of their 

misconduct by the Darogah, and, finally, they were 
made removable by the Magistrate on sufficient cause. 
Hut we cau find nothing in these Kegulations which 

s 

takes from the Z'cniiiiday the right of nomination of 
these officers, or which dex^rives Jiim of the power of 
himself removing them and ax:)pointing other fit Iver- 
sons in their stead, and nothing wliich deprives him of 
the right of requiring from the C hoick cedar such 

services as he was bound by law or usage to render to 
the Zoniiiciar, It might well hapxven that, either by 
long usage or by the original contract, when the lands 
were granted, the villag‘e watchman might become 
liable, in addition to his Police duties, to the perfoi'm- 
ance uL' other services Zanindar, as 
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the collection of his revenue and the like. Indeed, 
the rules laid down for the Decennial Settlement 
appear to us to recognize the interests both of the 
Zemindars and the public in lands of this descrip- 
tion. They were not to be included in the Malguzary 
lands for the purpose of increasing the jumma, be- 
cause the Zemindars had not the full benefit of them; 
but they were to be included in the Malguzary lamds 
for the purpose of securing the assessment, because 
in the event of a sale upon default of payment of the 
assessment, it would be important that they should be 
transferred to the purchasers under the Government, 
with whom the appointment of the person whose duty 
would in part be to attend to public interests would 

vest. 


Such being in our opinion the general law, let us 
look at the facts of this particular case. It is found by 
the Zillah Judge (a) that the duties performed by the 
persons in possession of these lands, both before and 
since the Decennial Settlement, have been partly 
Police and partly Zemindary, as follows:— Zemin- 
dary : First (personal to the Zemindar). To collect 
or enforce collection of rents; to giiarc! Mofussil trea- 
suries, and perhaps to escort Mofussil treasures. 
Second (common to the village community). To keep 
watch at night, and to secure the harvests. PoHce: 
To maintain the peace; to apprehend offenders 
under the orders of the Tannahdar; to report cri- 
minal occurrences; to convey public money to the 
Sudder Treasury (this duty has ceased smce the 
Decennial Settlement) ; to serve as gmdes to travel- 
lers The Judge adds:-“I may add that it is 
notorious, and in my certain knowledge, that most of 


(a) See ante, p. 28. 
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1864. tlit'so diitie.s are at tliis time pei'i'ormed by the 'tillage 

fovKisH I N watchmen in B it rd ivau . ' ’ 

.M()OKr:kjKK 

Fi’om tliis lindiiig their Lordshius see no reason to 

Tin; T f 

cof cECTOK dissent. 

OK K.\sr 

liuRDWAN. J5ut it may well be that althougli these lands have 

])een lield l)y tlie predecessors of the Defendant, 
AJtmcd Buksh, and were held by liim as Chotckeedar, 
liable to iierform services to tlie public as well as 
to tlie Zoiiiiidary yet that tliere has been no legal 
appropriation of the land for that purpose, and that 
the Appellant may lie entitled to recover the land, 
thongli he may be under an obligation to provide for 
the performance of such services as a Chowkccdar is 
liable to perform for tlie public. 

The evidence appears to stand tlius: — 


At the time of the ]3econnial Settlement, though 
these lands were included in the Zc mindary ^ their 
annual value does not seem to have been taken into 
account in lixing the jnmma. This is consistent at 
least with the hypothesis tliat they were then appro- 
priated to the pa^'inent of some ollicers whom it would 
be necessary for the Zemindar, either for his own or 
for the public interest, to maintain. AVe find that in 
1813, tlie particular lands in ipiestion were in this 
'Talook lield by Sri^hUedni', who is described as 
Tannahdar, anel they apiiear ever since to have 
been held b}' jicrsons succeeding him in the same 
character. They were not held as Taunahdary 
hinds in the strict sense of the expression- — lands of 
that descriiition had already been resumed by the 
Clo\'ei'nment — but as ('hon'keedary lands: lands 
ajipropriated to the mainlenance of an ollicev who 
performed, and was liable to perform, duties as a 
village watchman. AVe think that these circuiu- 
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stances are sufficient to -warrant the inference that the 
lands in question were at the time of the Decennial 
Settlement appropriated, and still are liable, to the 
maintenance of such an officer, and that the TalooTc- 
dar has no right to take possession of them for his 
own purposes, and hold them, discharged of the 
obligation to which they are subject. 

On the other hand, it is established by the evidence 
that the Clioivkeedars in this district have always 
been accustomed to perform services personally to the 
Zemindar as well as to the Police. This is distinctly 
stated to be the fact by Mr. Sldpwitli, the officiating 
Collector in 1837, and by the Judge of the Zillah 
Court in the present case, and it is admitted by the 
Government. We think, therefore, the order of the 
Fonjdary Court in December, 1855, forbidding the 
performance of Zemindary services by the Choiv'- 
keedar, was without any warrant in law. 

Cases of this description must, as it seems to us, 
depend mainly if not wholly for their decision upon 
the question, what was the tenure or character of 
the lands at the time of the Decennial Settlement, 
and how they- were dealt with in that settlement. 


In this case the result, in our opinion, is, that both 
parties have insisted on more than they were entitled 
to. One side has contended that the holder of these 
lands is liable to the performance of none but 
Zemindanj duties; the other, that he is liable to the 
performance of none but Police duties. 

Under these circumstances, we feel considerable 
difficulty as to the course which we ought to take. 
If we advise the affirmance of the judgment, we 
may seem to countenance the opinion that the 
Government has the right to take possession of these 
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lands, and to appoint a person to perform, as Chow- 
Ixeedar, general Police duties, to the exclusion of 
duties to tlie Talooh and the Taloohdar ; and this is 
very far from being our opinion. 

On the otlier hand, we think that we cannot advise 


the reversal of the judgment, having regard to the 
form ot the pleadings, without maintaining the 
position assumed by tlie Appellant, that these are 


(rva)}} Su7'un jamce lands, not liable to the performance 
of any but personal services to the Appellant; and 
from this opinion also we dissent. 


The state of the pleadings prevents us from reach- 
ing the real merits of tlie case. It is not for us to 
say liow these merits may best be reached. It mav 
be that the Appellant having- appointed a fit person 
to discharge the duties of village watchman, and to 
perform the duties personal to himself, may be entitled 
to recover the land for the purpose of its being held 
by the person so appointed, or it may be that the 
person so appointed may himself be entitled to re- 
cover the land. On these points we give no opinion. 
But on the whole, having regard to the Appellant 
being Plaintiff in the suit, and having failed to 
make out the case which he set up. we think that 


we shall best discharge our duty by humbly advising 
Her Majesty to affirm the judgment complained 
of, but without giving any costs, and to declare that 
the lands in (luestion arc to be considered as appro- 
pi iated to the maintenance of a (^hoickcexi^r or 


village watchman in this Talook, 
of appointing sucli officer belongs 
and that such officer is liable to 


and that the right 
to the Talookdar, 
the performance of 


such services to the Talouhdar as, by usage in the 
Zemvndary of Burdwan, Chonrleedars have been 
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accustomed to render to the Zemindar, and to 
declare that the affirmance of the judgment is to 
be without prejudice to any (if any) other suit which 
the Appellant may think fit to institiite in respect to 
the matters in dispute in this case. 
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The Zemindar of Ramnad _ _ - - Appellant, 


AND 

The Zemindar of Yettiapooeam - - Respondent, 

4 

On appeal from the Sudder Dewanny Adaivlut at 

Madras. 


Evidence — Title to immoveable property — Possession, if evidence of. 


Disputes respecting the boiindnrics of the Zemindaries of Ycttiapooram 
and Bamnad, in the District of Jifadvra, having- led to acts of violence by 
the Byots, the Government, in the year 1836, to preserve Uie 

public peace, attached the disputed lands and took possession 
for the^ benefit of the party to Avhom the lands should be 

iiidiciollv awarded. At and before the tune of i.he Go- 
ieriime t taking such possession, the Zemindar of Y eitmpooram in 


In this appeal the question was one of boundary, 
involving an issue whether certain lands which had 
been taken possession of by the Collector of Madura, 
to await a judicial decision upon the title thereto, the 
subject of the suit, belonged to the Zemindary of 


27th & 28lh 
June, 1864. 

T 


TVT 1 the Judicial Committee — The Right 

* Present: Members o ^ BoUs (the Right Hon. 

t mS. Ho„, Si.. John T.ylon ColoHJ^. 

Tho Eisht. Hon- Sir I-n.n-nnce I'ool, «nd tho Eight 
Hon.- Sir , James W. Colvile. 
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.Tgainst tlio Colloetor of ^fa(lur(t and tlic Zemindar of Hamnad to 
r,.oovr.r possession of tlio In,,.] so fo,„,o,Iy o.-enpio,] I>y I,i„,, nn.l for 
the niosno p,ofi(s tl,o,oof «},ilo in the possession of tl,e Oovernment. 

[, ho,,l"’r" ‘Jr"''' l"■<>'■e.I l,v eitl,er Z/ mintJar, it was 

■o Z .'.,„] amrn.e.l on appeal l,v tl,c Judicial 

* "i’ l>"ssession of tlie lands l>v the Zrmhidar of 

IZ iZ’ZZ" ■ ♦'»' atta.hn.ent l.v the Government 

orXie to'‘'rest''‘’“"lf‘''",‘''^ ‘'f title, and the ' Government was 

ordeied to restoie tl,e lands to him 


Bam')}a(J, or to the Zemin flarjj of Yeitiapooram. 

Disputes respecting the boundaries of tliese Zemin- 

(lanes, and suits respect iug- it, lir.d taken place 

between tlie Zemindars anterior to tlic institution of 
tlie present suit. 

i 

The circumstances of tlie case were these: 

The Zemindar}) of Yettiapnora)}} , in the district 
of TinneveU)), was bounded on the north and east by 
the Zemivdarp of Ramnad, in the district of Madura. 
The village of R)idalapu)a)n , and another village in 
YeHiapoo}-am upon the north, join the village of 
Pa)-alaehi, in Raynnad ; and the village of MavaJiodai, 
.and two other villages in Yeff ia/)oora yyy upon the east, 
join the village of Pernnali, in Rainnad. The lands in 
question in this apjieal were the northern lands alleged 
by the Respondent as belonging to Yettiapooram, in 
t e village of Burlalapuraw , adjoining* the village of 
ParaJachi, in Rainnad. Prior to the year 1819, such 
lands in question, which were mostlv uncultivated, we’e 
111 the possession of the Zemh,dar of Yettiapooram, and 
portions thereof were from time to time brought into 
cu tiyation by the Rpot.s of Rndalapuram, and culti- 
vated by them as being within the limits of that villao-e. 
n that year a representation was made to the Collecror 
ot d/m/ara by the TahsUdar of Rayyynad, to the 
effect tha the Rpnts of Rndalapuram had encroached 
upon lands to the extent of 550 knrnlchams attached 
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to the village of ParalacJii, and were proceeding to 
cultivate them; and upon that representation being the 

Zemindar 

communicated bv the Collector of Madura to the of ramnad 
Collector of Tinnevelly , the last-mentioned Collector, the 
on. the 26th of Jamiary, 1819, issued orders to the or 
Zemindar of Yeftiapooram, directing him to investi- pooram. 
gate the matter and to submit a report thereon. An 
investigation was accordingly made, and the result 
of the inquiry Avas that the lands in question 
in this appeal remained in the possession and en- 
joyment of the Zemindar of Yettiapooram. It ap- 
peared that the Ryots of Budalapuram proceeded to 
bring into cultivation divers waste portions of the 
lands in question, and in the month of January, 1825, 


a complaint was made to the Collector of Madtira, by 
the Ameen of Talook Katnudai, the Talook of Ramnad, 
in which the village of Paralachi is situated; that 
the Zemindar of Yettiapooram had encroached upon 
2,000 kurukJiams of land attached to Paralachi ; 
and upon such complaint being made known to the 
Collector of Tinnevelly, he deputed a native Officer 


attached to his collectorate to proceed to the spot, 
and hold an inquiry into the matter, and ordered 
the Zemindar of Yettiapooram to send an authorized 
Vakeel to give evidence and information before such 
native officer. Orders were given to the people of the 
Zemindary of Ramnad to be present upon the spot 
on the day of the inquiry. The native Officer deputed 
to hold the inquiry arrived at the village of Budala- 
puram on the 30th of March, 1825, and on the follow- 
ing morning, in company with the Vakeel of the Ze- 
mindar of Yettiapooram, proceeded to the lands which 
were the subject of the complaint. No person con- 
nected vdth the Zemindary of Ramnad attended, and. 
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after invest io-a^ joi,^ T'opoi t Avas made by the OfTflcer, 
tliat tlu' lands ^vit}lin the l^onndaries specified were 
under tli(‘ enjo\ment of tlie Ze )>}inflar of Yettia-i 

po (}ya})}. 
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Tn the year 1829, nawa.<^rn}}i Sefitpafi^ the Zemindar 
ot hfnpmad ^ tlie late Inisl^and of tlie 7 \ppellant, pre- 
feried anotlier complaint to tlie Collector of Madura, 
ai^aiiist the Z(‘))inidar of ^ eft ia poora^ip statinij; that 
tlu* i n lia 1 )i t a n 1 s ot J^ud<dap}n'a)}} had enci’oached upon 
:],000 kurukhams of land lying' within the limits of 
P.walachp and also that the inhabitants of Mavaliodai 
liad encM oached njoon 4,000 kio'ukhams Iving within 
the limits of Prruuali. 


Tt ap])eared that arrangements were made by the 
Collector of Madura for the settlement of the disputes 
between the villagers of Mavaliodai and Peruuali, and 
with res])ect to the lands in dispute witliin tlie villages 
ol Budala })u ra )u and T^aralachi , which wore alone in 
fpiestion in this ajipeal, and tlmt the Collector of 
i\Iad\fira had sent a lettei’ to the ZjVuPiudar of Bamnad, 
stating that arbitratoi-s had been named by the Zemin- 
dar of Yeftiapooram, who would be upon the lands 
in dispute on a certain day, and directing the Ze- 
)nindar of Bamnad to name arbitrators who should 
attend on his behalf on that day ; but he negdected 

to send such arbitrators, consequently no final settle- 
ment was effected. 


Tn 1h(» year 1834, ])roc(HMlings were had with respect 
to ..he lands in dispute between the villages of Mava- 
Itodai and I^f'vunalp and such ])roceedings resulted in an 
UAvard being made by Mr. BUiekburmp the Collector of 
Madura, on the 23rd of August, 1834, Avhich UAvarded 
tlie lands to the (*xtent of 401 (J kur}(J:ha}}is to belong 
to the Zemiudarp of Bamuad, and, in accordance with 
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such award, boundary stones were fixed between 1864. 
the eastern side of the Zemindary of Yettiapooram the 
and the Zemindary of Ramnad. The Zemindar of 
Yettiapooram was dissatisfied wdth Mr. Blackbnrne’s 
award, and after divers proceedings in the Courts in zemindar 

’ I- & OF YEITIA- 

India "was successful in getting the same set aside by pooram. 
a decree of the S udder Court. That decree, however, 
w’^as reversed upon appeal by the Judicial Committee, 

Avho made an order maintaining the aAvard (a). 

Shortly after the award of 1834, in favour of the 
Zemindar of Ramnad y the claim to the lands in 
question, w^hich were not affected by such award, was 
again set up, and the disputes between the Ryots of 
the villages of Rudalapura/m and Paralachi assumed 
so formidable a character that steps were taken, at the 
end of the year 1835, with a view to the attachment 
of the lands by the Government, and in the month 
of January, 1836, the Collector of Madura, under 
instructions from the Board of Revenue, attached and 
entered into possession of the lands, in order that the 
public peace might be preserved. 

At the time of the attachment by the Collector, the 
Zemindar of Yettiapooram was, as he had been before, 
in the possession of the lands in question. The 
lands remained under attachment for a period of 
about twenty years prior to the institution of the suit 
in which this appeal was brought, and the rents were 
paid into the Collector’s treasury. 

On the 5th of March, 1855, Jagaveera Rama 
Venkataswara, the then Zemindar of Yettiapooram, 
and the father of the Respondent, filed his plaint in 
the Civil Court of Madura against the Collector of 
Madura, and the Appellant, the widow of Ramasami 

{a) See case reported, 7 Moore's Ind. App. Cases, 441. 

E 2 
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*SV'/ doc(?^r<rd, wliert'by, after staling the boun- 

'/r^l.vM vu lands, and ^eiiorally to tlie effect that 

(^i- ka.mn.m) the same belonged to the Zcmnidarif of Ycft la pooram, 

iHK iiiid Dint his possession tliercof Jiad been interfered 

OF \ FiVtA- " Plaintiff prayed that the Court would put 

looKAM. (])e lands in his ]iossession, and I’ecover for liim from 

the Defendants Die amount of tirra of the lands 

collected during the twenty years of attachment. 

The Collector, hy his answer, stated that the sur- 
plus ])rofits of the lands claimed, after dcductino- 
necessary expenses, amounted to Bs. 0,096. 8. 2, 
and that he was ready to jiay that amount, and 
to f-ive up the lands to the party in whose favour 
the Court mioht oive .judf-ment ; and it. was submitted 
that, as the attachment was made solely in order to 
])!-oserve the public iieace, one of the Zcmhitlars oug-bt 
to ]iay his costs of the suit. 

The answer ol the A])])ellant, in substance, was, that 
the lands did not aiipertain to the PlaintilT’s Zcm'in- 
dar)/, nor were th(>y enjoyed by him; that the lands 
were in the A])i)ellant ’s enjoyment, as could be proved 
by evidence; that the lands were marked oif from the 

T rmtis (tanks), du^* ns bonn- 
dary marks by tlio people of Tiawvad ; that tlie dis- 
turbances Avere caused by the Plaintiff, who, in the year 
1819, and again in 1832, neglected to send arbitrators 
to the lands in disjuite. That, amongst other docu- 
ments, to show that the lands ajiiiertained to 
Paralarhi, there were ])articulars of an attachment 
by the Court, and also a Rill of sale at auction of 
certain ol the lands as part of that village. 

The Plaintiff in his rejily, so far as respected the 
answer of the Appellant, pleaded, that the lands sued 
lor did not ap])erlain to Paralarhi, and that thev were 
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never enjoyed by the Zemindar of Ramnad, but were 
in the enjoyment of the Zemindar of Yettiapooram up 
to the time of the attachment; that the U ranis were 
not dug by the Zemindar of Ramnad as boundary 
marks ; that the disturbances were caused by the 
Zemindar of Ramnad, and that it was the fault of that 
Zemindar that the dispute had not been settled by 
arbitration; and denied that the particulars of the 
attachment and the Bill of sale, upon which reliance 
was placed in the Kespondent’s answer, were of use 

in support of his case. 


1864. 

The 

Zemindar 

OF RAMNAD 


V. 

The 

Zemindar 
OF Yettia- 
pooram. 


The following points for proof were recorded by 
judge of the Civil Coui’t of JSldduTd. The 
Plaintiff to prove his right to the lands mentioned 
in the plaint, and his enjoyment thereof, either at the 
time of their attachment by the Government in 1835^ 
or for any period immediately preceding it. The 
second Defendant to prove her right to the lands 
mentioned in the plaint, and her enjoyment thereof, 
either at the time of their attachment by the Govern- 
ment in 1835, or for any period immediately preceding 
it. The first Defendant (the Collector) to prove that 
he is bound to make good to the party obtaimng a 
favourable judgment the balance o{ the mesne proSts 
collected during the time of the drear attachment, 

and no further sum. 


The Plaintiff’s case was established by the produc- 
tion of attested copies of documents in the records ot 
the Collectors of Mddurd and linnevelly, whic 

comprised the communications ^ 

to the disputes in tlie years 1»19, 18-o, and 18 . 

hereinbefore referred to, and also a copy of a 

pZCt decree, dated the 24th of May. 1784, 
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awarding* the lands within tlie disputed boundaries to 
tJie Zcfftiiif/ar of }\'f f iapooram . The Appellant ten- 
dered, among oilier ihx'umentary evidence, divers 
Cadjan measurement and other accounts alleged to 
relate to the lands in question, but tliey were rejected 
by the Civil Court as being unauthenticated, and 
there being no proof as to their genuineness. 


Several witnesses were examined, and a plan show- 
ing the lands in (luestion, and also the lands on the 
eastern side of Y ct t iapoorcnn , which were awarded to 
the Zcht'uidar of Liamiiad by Mr. Blatdcburne, in 
1834, and marked off by boundary stones placed by 
him. as hereinbefore mentioned, was called for by the 
Civil Court. From an ins^jection of that plan it 
appeared that the boundary stones were so placed, as 
to mark off the eastern lands awarded to Ramnad 
from the lands in question which belonged to Yettia- 
pooram. 


On the 30th of J uLyy 1800, the suit came on for 
final hearing before Mr. R, A. Cotton, the Judge of 
the Civil Court, and that Court made the following 
decree; “ That the first Defendant (the Collector) 
do make over to the Plaintilf the land in dispute 
and under attachment, together with the net reve- 
nues of the same, in deposit, from the time it was 
taken possession of by the Covornment to the 
piesent date; and that the second Defendant (the 
Appellant), as the admitted originator of the attach- 
ment and consequent cause of this action, do pay her 
own and first Defendant’s costs, as well as those of 
Idaintiff, on tlie amount decreed.” In giving jud«-- 
ment, the Civil Court slated that, in addition^'to the 
documents tendered as evidence by the Plaintilf and 


55 


ON APPEAL FROM THE EAST INDIES. 

the second Defendant, Avhicli were rejected, as herein- 1864. 

- 

before stated, the Court discarded the whole of the the 
oral testimony as most unsatisfactory and unworthy of^^ramnai 
of an}’ reliance being placed upon it. The judgment 
mainly proceeded upon the fact of the possession and 
enjoyment by the Zemindar of Yettiapooram of the pooram. 
lauds in question up to the attachment by Govern- 
ment. as established by the Plaintiff’s exhibits, and 
upon the fact that, although there had been disputes 
about the lands between the Zemindar of Ramnad 
and the Zemindar of Yettiapooram in the year 1819 
and subsequent years, the Zemindar of Ramnad had 
always shrunk from an investigation into the alleged 
title; and the Court stated as their opinion, that the 
second Defendant (the Appellant) had entirely failed 
to establish the fact of her having any legal title to 

the lands in question. 

An appeal against this decree was made to the 
Rudder Dewanny Adawlut at Madras, and on the 
15th of July, 1861, that Court, consisting of Messrs. 

H.D. Phillips and H. Frere, pronounced a decree 
affirming the decree of the Civil Court, and dismissing 

appeal with costs. 

The present appeal was brought from this decree 

of affirmance . 

Sir Hugh Cairns, Q.C., and Mr. Fontife^, 


a 


ppeared for the Appellant; 


and 


The Attorney-Gaaoral (Sir B. Palmer). 
Mr. W. II- Melvill, for the Kespondeut. 

i T T .d •.^4- 


and 


For the Appellant it was contended, first, ‘fiat his 
t Bespondl:: had net proved his titles secondly. 
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tliat as ovideiK'o adduced by him liad been improperly 
iHK lejected bv the Court below, the case ought to be sent 

/EMINDAK 1 , , / ..4, • • 1 , 

OK k AMNAI) back to India tor turther inquiry, as it would be a 

thk denial of justice to uphold the Sudder Court’s deci'ee 
zeaiini) AK ijj such circumstances. 

Ob \ 1 1 J I A- 


PlJORAM, 


On the part of the Respondent it v/as insisted, that 
tJie lands for many years prior to the attachment 
l)y Government had been in possession of the Zemin- 
dar of Yeftia pooranij and tliat the ease presented to 
the Court below was such as to afford a strong pre- 
sumption of title in the Respondent, who was en- 
tilled to be reinstated in the jiossession of the lands, as 
the Apiiellant had utterly failed in making out any 
rigid or title of himself, or any preceding Zemindar, 
to the lands, and tliat all that he had done for years was 
simply to object to the Respondent’s possession; and 
it was submitted that, even assuming that neither of 
tlie parties had shown a good title, yet that the 
Respondent, as being the occiq^ier of the land at. the 
time of the Government attachment, was to be pre- 
sumed the owner, and entitled to possession. 

The Right Hon. Lord Ivingsdown. 


Tliis suit was instituted for the purpose of esta- 
blishing the right ol the PlaintilT to certain lands 
which he said belonged to his Zemindarif of Yet- 
tiapooram. The result of it was, that neither the 
Rlaintilt nor the Defendant could make out any clear 
title, and the Plaintiff was only able to establish that he 
had had possession of the property at the time of, and 
prior to, the attachment by the Govornmont. Under 
these circumstances, the Civil Judge thought that the 
best course to be adopted was to restore possession of 
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the lands to those from whom it had originally been 
taken. 


It was an uncultivated district, lying between the 
Zemindaries of Yettiapoorani and Ramnad; and it 
would seem that in the year 1819, the Ramnad Zemin^ 
dor complained that, although the land in question 
belonged to her village of Paralachi, it had been 
encroached upon by the Ryots of Budalapuram, a 
village belonging to Yettiapooram, to the extent of 
550 kurukhams. An inquiry was ordered by the 
Collector of Madura, the result of which appears to 
have shown that the Ryots were only doing that which 
they had always been accustomed to do. 


No further steps were taken, and the party com- 
plaining seems to have been satisfied that there was 
no sufficient case, and the lands in question continued 
to remain in the possession and enjoyment of the 
Zemindar of Y ettiapooram. In the year 1825 another 
complaint was made to the Collector of Madura, by the 
Zemindar of Ramnad, of another encroachment upon 
land belonging to the village of Paralachi. An Officer 
was deputed to make inquiries. He proceeded to the 
village of Budalapuram, and commenced an investi- 
gation. Notice was given of the purpose for which 
he had arrived, but no one attended on behalf of 
the Zerrvindoyry of Ramnad; so that the Officer was 
obliged to go away without hearing anybody in sup- 
port of the complaint. 


There is no reason to doubt that at this period the 
lands were occupied by the Zemindar of Yettiapooram. 
In 1829, a complaint was again made by the Zemin- 
dar of Ramnad of encroachments on his territory, 
and again, although he received due notice, he 
neglected to proceed with his complaint. Then, 
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in the year 1834, proceedings were had with 
reference to tlie eastern lands, and the Zemindar 
of Bamnad ap])ears to have abandoned all claims to 
the northern lands. Air. iBlackburne then makes his 
award in favour of the Zetnindar of Ramnad, and 
the Zemindar of Ranuiad on this revives the dispute 
as to the northern land, and therenimu the lands were 
attached by the (loveniment in 1836, and have since 
remained in their hands. These facts, in our opinion, 
go to show that in 1836, at the time when the lands 
were attached by the (Government, and long prior 
thereto, the lands in dispute were in the possession of 
the Zemindar of Y ettiapooram, AVe think that the 
title of the Respondent must be preferred, and their 
Lordships will, therefore, advise Her Alajosty to 
dismiss tliis appeal with costs. 


ON APPEAL PROM THE EAST INDIES. 


69 


(tour IVfoNEE DeBIA 


Appellant, 


AND 


Khajah Abdool Gunnee - - _ Respondent * 

On appeal from the Sudder Dewanny Adawlut, 

at Calcutta. 


Appeal — Default of appellant to prosecute — Dismissal. 


Upon special application, permission to appeal was granted in Decemhery 
1860, upon condition of tlie Appellant depositing with the Registrar of 
the Judicial Committee of the Privy Council the sum of £300, for costs. 

The record was transmitted from India and the Respondent brought in 
his printed case, but the Appellant, though served with a peremptory 
notice, did not lodge his case or take any other step in the matter. 
In buch circumstances, on application by the Respondent, the appeal 
was dismissed, and the Respondent's costs directed to be paid out of 
the sum deposited in the Council office, the balance to be returned to 
the Appellant. ■ ... 


In this ease leave to appeal had been granted by 
the Judicial Conamittee in December, 1860, upon the 
terms of the Appellant giving security in the sum 
of £300, for the costs, in case the appeal should be 
dismissed. This sum was deposited with the Registrar 


of the Privy-^ Council, and the transcript of the record 
transmitted from India. The Respondent lodged his 
printed case; but the Appellant, although served 
with peremptory notice to lodge his case, took no step 
to bring the appeal to a hearing. 

In these circumstances, 

Mr. Cave, for the Respondent, 

Moved to dismiss the appeal, and for payment of 


4th June, 
1864. 


♦Present* Members of the Judicial Committ^ The 
Hoif the Lord Justice Knight Bruce, the Right Hon. the Lord 
Sice 'Lrner, the Right Hon. Sir Edward Ryan, and toe Right 

Hon. Sir John T. Coleridge. 

As.‘>e8.‘<or,: The Right Hon. Sir Lawrence Peel, and the Right 
Hon Sir James W. Col^e. 
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tlie RespondGiit’s costs out of the £300, deposited with 
the Registrar of the Priv}' Council; and 

Their Lordships made an order in tliose terms, 
directing the residue of tlie sum, after payment of 
the Respondent's costs, to be paid over to the 
A ppellant. 

Tlie Respondent's costs wei-e taxed, and the 
residue of the £300, paid to the Appellant’s Solicitor. 


Pakala BALAKiusTNAivrA Pathumt - - Appellant, 

AND 

Shek Nakaina Mahdahaz Devit - , - Uespondent 

AND BETWEEN 

Pakala Balakristnama Pathulu - - -Appellant, 

AND 

Skee Najlvina Mardara;^ Bevu - - - Respondent * 

On appeal from the Rudder Dewanny Adawlut 

at Madras, 


Afif’ucif tractu ( aurtti iu, — Prarticr (tnU ftroi'nlitt'c 

of fraud and intiinidafion. 


* * f — i>*'i‘d — S et ting as i dc 


5th & 6th 
July. 1864. 


Ot situHtf 11 ) a rcmotc part of the Prosuleiu-y 

Goun.i/ oe’ I ‘r"* V*'" vvi\'I‘ *’* h*«tico i« hy tho Act of tho Legislative 
A t *** vested ill an Oftioer called ‘<The 

Ag,-nt ot the (Tovenior ol Madras/' who exercises both judicial and revenue 


These appeals were brought from 
ot the Rudder Deivaiuiy Court at 


tAvo judgments 
Madras, which 


* Present : Meinbt'rs of 
Hon. Lord Kingsdo\vii, tlie 
Sir Jolin Koinillv), and the 


the Judicial Committee — The Right 
Master of the Rolls (the Right Hon. 
Rigid lion. Sir Pdward RvaiC 


"■« 
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authority within the flistriet. Tlie court there established is not sub- 
ject to the Madrati Regulations applicable to the ordinary Tribu- 
nals. In these circumstances, it was held, that it v/as not 
to be expected that the proceedings before such a Court should be 
conducted with all the attention to technical rules observed in the regu- 
lar Courts in Madras^ and, therefore, that it was suffrcient if the proceed- 
ings had been such, in point of form, as to enable each party fairly to 
bring forward and establish his case, and the decision of the Agent con- 
sistent with law and justice. 

A Bazinamah to compromise a suit, and a Bond arising out of the 
same traiisactioji, recognizing a right in one-fourth of a Talookj declared 
null and void, as having been obtained by fraud and intimidation by the 
Manager of the Agent's Court at Ganjam, who used his official character, 
as a pressure upon a Zemindar in difficulties in that district, to effect 
from him the execution of such instruments. 

confirmed two previous decrees made by the Agent of 
the Governor of Madras at Ganjam in the Pre- 
sidency of Madras, in suits instituted before that 
Agent. 


The first suit was brought by the Appellant against 
the Respondent and one Sree Rainachandra Manasing 
Santa, since deceased, in which he claimed under a 
Bond, one fourth part of the Talook of Aragada, 
belonging to the Respondent, with mesne profits. 
This suit was dismissed on the ground that the 
instrument under which the Appellant claimed was 


obtained by intimidation exercised by means of his 
official position, as chief manager of the Agent’s 
Court at Ganjoitn, from the Respondent under pres- 
sure and without consideration; which decree was 
confirmed on appeal by the Sadder Court at Madras. 
The second suit, instituted by the Respondent against 
the Appellant, sought to set aside and cancel a Ra- 
zinamah, or compromise of a suit between the Appel- 
lant and Respondent. By the decree of the Agent of 
the Governor at Ganjam the Razinamah was, in the 
circumstances, declared null and void, and such decree 
was upon appeal affirmed by the Sadder Court. 

When the transactions in question arose, the rela- 
tions of the parties stood thus:-The Appellant was 
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the chief manager of the Agent’s Court at Garijam. 
The Kespondent was a person in high position, the 
Zetnindar of th(^ Talook of Kallikota and Aragada, 
residing within the jurisdiction of the Agent’s Court, 
The administration of justice in Ganjam, a District 
situate in a wild and remote part of the Presidency of 
Madras, is, under the Act of the Ijegislature of India, 
No. XXIV. of 1839, vested in an Officer called ‘‘The 
Agent of tlie Governor of Madrasi,’' before whom 

the suits out of which these appeals arose were 
brought. 


The evidence with respect to the execution of the 
above-mentioned instruments, and the questions raised 

by the appeals, are sufficiently stated in their Lord- 
ships’ judgment. 

The Attorney-General ( Sir /?. Palmer), and 

Mr. F. J. C. Millar, appeared for the Appel- 
lant in both appeals; and 

Sir Hugh Cairas, Q.C., and Mr. A* S. Ayrion, 
for the Respondent. 


23rd July. 
1864. 


Their Lordships’ judgment was pronounced by 
The Right Hon. Lord Kingsdown. 


These appeals arose out of certain transactions 

which have taken place between the Appellant and 

the Respondent, in the District of Gan]am., within 
the Presidency of Madras. 


Ganjam is situate in a remote and wild part of that 

Province, and is governed by an Officer called the 

Agent ot the (lovernor of Madras, who appears to 

exercise both judicial and revenue authoritv within 
the district. 


ON APPEAL PROM THE EAST INDIES. 


63 


The Courts of Justice there are not subject to the 
rules prescribed by the Giovernment Regulations for 
the guidance of the Tribunals in more settled and 
civilized parts of the country; and, under such 
circumstances, it is not to be required or expected 
that the proceedings should be conducted with all 
the attention to technical rules which might be 
reasonably demanded from Courts differently con- 
stituted. It is sufficient if the proceedings have 
been such, in point of form, as to enable each party 
fairly to bring forward and establish his case, and 
if the decision appears to be consistent with the law and 
justice. 
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Ill the year 1855, the Appellant was the chief 
manager of the Agent’s Court at Ganjam- His 
brother held the office of Moonshee to one of the 
assistant Agents. 

The Respondent is a ZemindMxr of Avealth and con- 
siderable position within the District. He seems at 
this time to have been a very young man, and to have 
been acting in the management of his affairs under the 
advice of his uncle, Sree Ramachunder Mmiasing, who 
lived with him in his palace. 

The questions in these two appeals are, whether 
certain instruments executed by the Respondent in 
favour of the Appellant were obtained from him fairly, 
or were the result of fraud and intimidation practised 

on him by the Appellant. 

The facts appear to be these : 

In the year 1854, the Respondent purchased at a 
public auction the Talook of Aragada. The pro- 
perty was put up for sale by the Government in 
consequence of the failure of the former Talookdar 
to make payment of the revenue due from fun. 
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The iiurchase-moiiey paid by 
Rs. 1,51,000. 


the Respondent was 


fi! 1855, it was agreed between the Appellant 
and the Respondent that the ' Appellant should 
become the Manap^PP ol‘ this Talook on behalf of 
the RespondeTit. The Appellant alleges, that the 


offer was made to him by the Respondent and that 
he accepted it, and gave up his situation under the 
Government in order to take this office, but that 
when in the year 1856, he came to take possession 
of it, tlie Respondent refused to appoint him; and 
for this breach of Ids agreement the Appellant 
demanded compensation. 


The Respondenf alleges, that the offer to become 
Manager of the Talook came from the Appellant, 
who represented that he was not vdlling to con- 
tinue in the service of the Agent; that lie, the 
Respondent, accepted the offer, but afterwards de- 
clined to employ the Appellant, upon two grounds: 
firstt, because he did not come to undertake the 
duties of his office until, in consi^quence of his 
delay, the Res])ondent liad been obliged to engage 
another Manager; and, secondly, because he had 
discovered that the Appellant had given up his 
office under the Government, not for the purpose of 
entering upon the management of tlie Talook, but 
from apprehension tliat he would be turned out of his 
place under the Government for misconduct and 
corruption as soon as his principal, who had been 

for some time absent from his office, should return 
to it. 

In order to recover damages from the Respondent 
for his alleged hreaeh of eontraet, the Appellant 
instituted a suit against him in the Civil Court of 
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Ganjam, in the month of August, 1857, to which the 
Defendant put in a plea denying* all claim on the part 
of the Appellant. 

Nothing further appears to have been done in this 
suit, which in the present record is termed suit No, 
29 of 1857. 

In a few months afterwards, in April, 1858, the 
Respondent and his uncle were accused of having ill- 
used a native called Macihaoa Dalai and on this 
charge they were both arrested and placed in custody. 

On the 18th of Mag, 1858, while they Avere thus 
in custody, the Respondent executed two instruments, 
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the validity of which is the subject of the present 


dispute. 


The one related to the settlement of the suit, No. 29 
of 1857, and professed to be a compromise of that 
suit. It is termed a Razinaniah, and is in the form of 
a memorial presented to the Court in the suit by the 
Defendant, and assented to by the Plaintiff in these 
terms; — “The Defendant begs to represent that as 
the Plaintiff in this suit had entered into an amicable 
settlement, I agreed to pay him, in eight days from 
the date hereof, Rs. 5,441^, made up of Rs. 3,790, 
the amount claimed; of Rs. 1,380, for nine months 
and six days from the date of the plaint, &c., the 13th 
August, 1857, to the present date, at Rs. 150 a month; 
and of Rs. 2713, tlie value of the stamp for the plaint 
aud other costs. Further, under the condidons entered 
into by me, to continue paying to the Plaintiff for his 
life, at Rs. 150 a month, in consequence of my having- 
effected his removal from the office of Manager o 
the Agent’s Court, I agree to pay to the Plaintiff .or 
his life, on or before the 19th of every consecudve 
month, Rs. 150 a month, from the 19th instant, ^vlth- 


F 
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Devu 


diary proceedings accepting this 
directing tJie payment of Rs. 


out 7-egard to the service lield by the Plaintiff or anv 
pakala hnsiiicss carried on by him. In the event of my not 

paying tin* same tlie Court is at liberty to collect the 
PATRct.t: -iniomit by enforcing tliis Razinamah, and pay it to 

sutF. the IMaintiff. Fni'ther, T have undertaken to pay mv 

Naraina ^ I J J 

mardara^ own costs. I, tliei’efore, retpiest the Court will be 

I)leased h> hold 
Raziiuitnah, and 

0,4414, being tlie i)laint amount and others afore- 
mentioned, and of Rs. 150 a-month, by me to the 
Idaintiff for his life. The Plaintiff begs to say that 
as I iiave agreed to the conditions above-mentioned, I 
rerpiesl the (V)urt will enforce the same. — 18th of 
Mai/, 1858.” 

The other instrument is called an “Instalment 
Bond,” and is in these words : — “Instalment Bond 
executed by Sri Sri Sri Naraifana Mardaraz Devils 
Zemindar of the Talooks of Kallikofa and Aragada, 
to Pakala Balakrishna Patrnlu, on (he 18th of May, 
1858. Having sold to you for Rs. 42,000, one-fourth 
share of the Talook of Aragada , which I have pur- 
chased in auction, and received from you the sum of 
Rs. 23,125, out of the said purchase-money, both of us 
noAv enter into the following settlement, /, c, that 
the sale of the one-fourth share in question should be 
( ancelled. That on lliis condition I should pay you 
Rs. 29,000, according to the instalments hereundei' 
specified, and obtain receipts from you. And that 
in Hie event of my paying the money williout failure 
of instalments, and taking receipts from you, neither 
>ou, noi \our heirs, should ever and on any ground 
claim the portion ol tlie Talook from me or my heirs. 
I shall, therefore, ])ay you the said amount accord- 
ingly and take back tliis document. If I fail to pay 
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the money according to the instalments, I shall re- 
ceive from you the balance of the sale amount, get 
the subdivision of the Talook registered, and deliver it 
over to you Avitli the past i^roduce. Thus I have of my 
free will and consent executed this instalment Bond. 

“Amount to be paid in eight days 
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from the date hereof is ... Rs. 18,000 
Ditto to be paid in six montlis 

from the date hereof is ... Rs. 11,000 


Rs. 29,000.” 

A third instrument was executed, which was an 
acknowledgment by the Respondent of the terms 
contained in the papers already stated, and an en- 
gagement to abide by them on his part, and was as 
follows : — '^Nadava Sunnud (Deed of acquittance) 
executed by PcLhcda Patojkf'ishfici PatTulti to Sti St% 
Sri Narayana Mardaraz Devu, Zemindar of the 
Talooks of Kallikota and Aragada, on the 18th of 
May, 1858. As you have sold to me, for Rs. 42,000, 
one-fourth share of the Talook of Aragada, which you 
have purchased in auction, and received from me the 
sum of Rs. 23,125, out of the purchase-money, I have 
this day, as desired by you, become friend to you, and 
entered into the following settlement, i.e. that the sale 
of the one-fourth share in question should be can- 
celled That vou should pay me Rs. 29,000, accord- 
ing to the instalments hereunder specified. That on 
payment to me ot the money aocoriing to the instal- 
Lnle. and obtaining feoeipta from me, I shonld fo«go 
my right to the aaid one-fonrth share ; and that with 
respect to my alloiyance, provision 

in the Ragiitainali, tiled in sm , • > 

F 2 
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I should huvo no othor claim against you. Having 
acceded to these conditions, I have executed this deed 
of acMiuittance. On payment of Rs. 29,000, according 
fo the instalments fixed, I shall return to you the 
instalment Bond you have this day executed to me,' 
and neitiier myself nor my heirs shall for ever, and on 
any ground, claim from you or your heirs for the said 
one-fourth sliare. Thus I have executed this deed 
of ac(]uiltance of m 3 ’ free will and consent. 

“Amount to he ])aid in eight da 3 's 

from the date hereof is . . Rs. 18,000 

Ditto to be paid in six months 

from the date hereof is . . Rs. 11,000 


Rs. 29,000.” 


It will he seen that hy the instalment Bond a sum 
of Rs. 18,000, was to he paid in eight da 3 ^s from the 
date tlien*of. This would be on the 26tli of May, On 
that (lav 11 h» Appellant and his uncle were discharged 
out of custody on depositing Rs. 1,000, and entering 
into an engagement to appear in person to answer the 
charges against them when recpnred hy the Govern- 
ment. Fourteen days afterwards the Rs. 18,000, were 
1 ^i(”l 3 til 1 *^ 1 spondent to the Appellant. Tt is fit to 
observe that there is direct evidence to connect 
the discharge of the ])risoners Avith the execution of 
these instruments and the pa 3 *nient of this moiiev, but 

remarkable, and consider- 
ing the situation wliidi Imd been held by (he Re- 
spondent and the situation which was still held by his 
bi othei , it is difficult to belie\'e that the release of the 
•l)risoners was entirely uneonnected with the trans- 
actions which had then taken place, or that the 
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Appellant had not something to do mth their dis- 
charge. There seems to have been no reason whv, if 
the accused parties were entitled to be discharged on 
their own recognizances on the 26tli of May, they should 
not have been equally entitled to be released on bail 
when the charge was first made against them^ instead 
of being exposed to the inconvenience, and, what 
they seem to have felt much more, the degradation 
and outi'age on their personal dignity consequent upon 
their arrest and imprisonment. 
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These instruments were of a character in them- 
selves to excite suspicion, particularly when executed 
by a person who at the time was under duress. 

The suit, which was compromised by the Razi- 
naniah, had not been prosecuted. If the facts alleged 
by the Respondent were true, he had a complete 
answer to the demand. He had up to this time 
denied all liability to the Appellant, and yet by this 
document he submitted to all the demands of the 
Appellant in this suit, and engaged to make pay- 
ments and incur obligations to the Appellant far 
beyond anything which any Court of Justice could 
have awarded to him if he had established all his 

allegations. 

When this Razinamah was presented to Mr. 
Thornhill, the Principal Assistant Agent for regis- 
tration, he seems to have been so much struck by its 
extreme improvidence that he ordered the head of the 
police in Ganjam to see the Respondent, and learn 
from him whether it really was his spontaneous act. 
This was on the 19th of May, and notwithstanding 
a certificate from the police officer that he had seen 
the Appellant, who acknowledged that he had acted 

from hfs own free will, Mr. Thronhill required the 
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personal attendance of the Appellant. The Appellant 
accordingly, after some remonstrance, attended, and 
was examined, and after this the Razhta^nah was 
allowed to he filed, and the Rs. 5,441!^ mentioned in 
it were paid, hut Mr. Thornhill seems still to have 
been far from satisfied, for the order for registration 
was in these terms: — “22nd Junr, 1858. — The 
Zemindar having personally appeared before me and 
assured me that he agrees to these terms, this Razi- 
namah may be filed; but the settlement as to the 
tiling of this Razinantah being very dubious, it can- 
not burden the estate with this allowance after the 


death of the ZemindarZ' 


''i'he effect 
sider when we 
meiit Bond. 


of these ads of recognition we will con- 
have dealt with the case as to the instal- 


With regard to the instalment Bond, it seems that 
the Kesf)onde7it refused or neglected to pay the 
instalment of Ks. 11,000, which, by the conditions of 
that instrument, were due on the 18th of November, 
1858. On the 18th of 1850, the Appellant 

filed a plaint, dated the 18th of November, 1858, 
against tin* Res])()ndent, joining his uncle as a De- 
lendant, on tlie grouiul tliat he was aiding and 

V • 

abetting the Respondent. The plaint stated the 
effect ol tile instalment Bond, and insisted that the 
Respondent had lorieited his right to repurchase the 
quarter share of the Talook, by reason of his neglect 
to jiay the second instalment on the day, and he 
pi’ayed to luive a conveyance of the quarter shave, 
together with mesne profits from the year 1855. 

It is obvious that the A|>jxdlaut’s title to this relief 
depended entirely ujion the truth of the facts which 
are recited in the* Bond. If tliere had been such a 
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purchase of the quarter share as is therein stated, and 
such a payment as was therein alleged to have been 
made of part of the purchase-money, there was no- 
thing unreasonable in the subsequent agreement. It 
amounted only to this, that the Appellant consented 
to give up his purchase on the condition of receiving 
a certain premium for doing so, with a right to retain 
his purchase if the conditions of the Bond were not 
performed. 
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His rig'ht, therefore, in this suit rested entirely on 
the first agreement, and not on the second. The 
instalment Bond was, in truth, aecordiTig to the 
Respondent’s construction, at an end. The Appellant 
insisted that, by the failure of the Respondent to 
perform its conditioiis, he, the Appellant, was remitted 
to liis original rights. The matter for him to prove, 
therefore, was the first contract. 


Now, the Respondent by his defences asserted, that 
the recital in the instalment Bond was a pure fiction, 
and that there had been no such sale by the Respon- 
dent, and no such payment by the Appellant, as were 
stated in the Bond, and he insisted that if there had 
been any such sale, a Bill of sale must have been 
executed on stamp paper, and that the Plaintiff should 
prove that a proper stamp had been purchased. 
Likewise, that if the Plaintiff had paid Rs. 23,000, he 
would have obtained a receipt, and the receipt should 
be produced. He alleged, also, that both this in- 
strument and the Raziimmah had been obtained from 
him under circumstances of pressure and intimidation 
while he and his uncle were both in custody on a 
false charge; that such charge had been contrived 
and instigated by the Appellant in order to force the 
Respondent to comply with Ins unjust demands; that 
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he had I'equired the Respondent not only to pay him 
a large snrn of money, hut also to give him a share of 
tlie Tdtook; that he had threatened, with this view, 
to set up false ehai'ges against both tlie Respondent 
and his uncle, and tliat tlie Respondent was induced 
to execute tliese instrunnuils l)y threats and promises 
of the I^laintift, in the hope of relieving himself and 
his uncle from this pei’secution. 

On the 2f)th of June tlie .Judge of the ('Onrt gave 
out to the parties a statement of the points which each 
should endeavour to prove. 

The Plaintiff was to i>i-ove the due execution of 
the alleged sale ('ontract, and the payment by him 
of Rs. 23,000 on account oi' the ])urchase-money 
and the Bill of sale, and receipts wei-e to he jiroduced 
in ('ourt. 

The Defendant was to jirove his statements regard- 
ing the threats and jii’omises used hy the I^laintiff in 
the interview during which tlie Bond was executed; 
secondly, to put in a concise statement of tlie grounds 
on which he believed the criminal charge against his 
uiK'le aiul that on which he was himself then under 
trial to have been the work of the Plaintiff; thirdly, 

\ tile nature of his connection with the 
I laintifl, and the cause* and date of tlie^ rupture 
between them. 

As legards the Plaintiff, he failed to give* any proof 
whatever ot the e^xe^cution of any sale contract or of 
the jja,\ment ot any sum ot money whatever on ac- 
count of it, or to produce any document purporting to 
be such Bill of sale or receipt, or to show, as he had 
been challenged to do by the Defendant, that any 

stamp paper had been purchas(*d on which the Bill of 
sale could have been Avritteu. 
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On the other hand, the Defendant proved by a 
return from the proper officer that no sale appeared 
to have been made at the Stamp Office for this district 
of a stamp applicable to this transaction between the 
months of July and Septemher, 1855, the Bill of sale 
being- alleged to have been made on the 28th of 
Septemher, 1855. 


The Plaintiff had alleged in his replication that 
the Bill of sale and other documents were in the pos- 
session of the Defendant, but he gave no evidence of 
this fact, nor did he either prove, or indeed allege, 
any circumstances which could reasonably account for 
such an unusual circumstance as the delivery to the 
vendor of the title-deed of the purchaser. 


Destitute of all other proofs, the plaintiff relied 
entirely on the evidence afforded by the recital in the 
Bond, and the circumstances under which it was 
executed and afterwards recognized. Now, with 
respect to the circumstances under which it was 
executed, it appears that on the 17th of May, the 
Defendant, being in custody on the charge already 
alluded to, sigaied a paper addressed to Mr. Thornhill, 
the principal Assistant Agent, in these words: — “I 
have to speak to Pakala (describing the Appellant) 
touching the matter of the suit No. 29 of 1857, on 
the file of the Agent, and, therefore, request you will 
be pleased to direct the drear Peons watching at my 
gate not to prevent P akala from coming in. It will 
be observed that this note makes no allusion to any 


dispute about the sale of any share of the Talook, but 
is confined to the suit of 1857. The Judge in the 
Zillah Court considers this application to have been 
a contrivance on the part of the Appellant to obtain 
access to the Respondent, and not the spontaneous 
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act of tho Hospondent. But however this may be, 
it certainly docs not indicate that at tliis time he was 
contemplating* any arrangement with respect to the 
TaUiok^ of which he had been for years, according 
to his rei)resentations to the Agent, resisting the 
attem]ds of the Aj^pellanf to obtain a sliare. 

Yet we find that, without ajiy intermediate com- 
munication, this note having been sent on the 17th of 
MciUj an int(*rview takes plact* on the 18th between 
tlie parties, and the i*esult of that interview is, that 
the Respondent signs tliis Bond, by which he recog- 
nizes the riglit of the Appellant to one-fourth part of 
the Talooix, and agrees to ])ay Rs. 2t),000, for its re- 
purchase. 

It seems very much as if these two papers must 
liave been taken, ready prepared, by the Appellant to 
the Respondent, and no evidence is given to explain 
under what circumstances or witli what assistance 
the Respondent consented to sign them. The only 
fact relied on l)y the Appellant is this — that more 
than once after the execution of the instruments, and 
alter the Respondent had Ixuni dis('harg(‘d out of 
cusody, he expressly recognized them, and paid a 
sum of Rs. 5,441:/ on account of the liazinamah, and 
Rs. 18,000, on account of the instalment Bond. 


But if the account given by tlie Respondent be true 
ot the influence under which he acted, that influence 
continued at the time when tlie recognition took place, 
and under such circumstances recognition goes for 
very little. His object was not merely to get out of 
custody, but to relieve himself from the persecution 
to which he and Ins uncle had, as he conceived, for 
two years b(*en subjected by the Appellant in conse- 
quence of their refusal to comply with his demands. 
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With respect to the proof which the Respondent 
was called upon to give, he did not offer any evidence 
of the threats and promises alleged to have been used 
by the Plaintiff : at the interview during which the 
Bond was executed, but he put in the statement 
required by the Judge, and also various documents in 
support of it. 
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Tlie statement contained detailed particulars of the 

f 

constant intrigues which he alleged to have been 
carried on against him and his uncle by the Plaintiff 
from the time of the rupture between them in 1856, 
and of the reasons by which he was led to believe that 
the charge by Madhava Dalai had been connected at 
the Plaintiff’s instance. 


V.The documents which he put in to support this 
statement consisted of a great number of Arsees, or 
Memorials, presented by him to the Government 
during the year 1856, and subsequent years, and of 
other Arzees presented by his uncle on the same 
subject. The earliest of these papers seems to have 
been dated on the 25th of July, 1856, and the latest 
in 1858, and they contain statements of alleged acts 
of violence and threats by the Appellant against the 
Respondent and his uncle, of the arrest and convic- 
tion of the uncle on a false charge, which conviction 
was afterwards reversed by the Agent; this and other 
acts being attributed to the contrivance of the Ap- 
pellant, and to the abuse by the Appellant’s brother 
of his authority as Moonshee to one of the Assistant 
Agents. These Arzees, supposing them to be true, 
would abundantly support the charges brought for- 
ward in the pleadings and subsequent statements. 

But it is urged, and with truth, that these Arzees 
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are no proof' of the facts alleged in them, and that 
thei*e IS HO direct eviden('e that tliev were ever com- 
innnicated to the Appellant. But for the purposes of 
tills suit, the important question is, what was the 
impression on , the Respondent's mind and under which 
he acted, rather than whether the impression itself 
was or not well founded; and wo think that the Arzees 
contain sufficient (‘videiu'c that at the time when the 
Respondent executed the instruments in dispute he 
was really und(M’ tlu^ influenct' of the feelings by wliich 
lie alleges that he was induced to grant them, viz., 
that he believed that it was in tlie power of the Ap- 
pellant, through his own influence and that of his 
brother with the (iov(*rnment authorities, to injure 
and to ruin him, an<l that for two years he liad been 
suffering under such iiiHinmce, and that tlie only way 
of relieving himself would In* to comply with the 
exactions of the Appcdlant. 


When regard is had to the nature of these instru- 
ments, and to the relative situation of the parties when 
they were executed, w(‘ think that more evidence 
would Justly hixvv been r(‘(|uired to support them than 
was produced in this case by the Appellant, even if 
the transactions had taken jilace in hhirope. But 
here they took place in a wild part of India, where 
exaggerated notions are entertained by the natives of 
the extent of power possessed over them by the 
Officers of the (lovernnumt, and no great confidence 
seems to be lelt in the honesty of the subordinate 
Officers, or the vigilance with which they are con- 
trolled by their superiors. 

Now, upon these important points the Judge of the 
Zillah Court must be far more competent to form a 
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correct opinion than persons unacquainted with the 
district; and in his judgment in both the cases he 
expresses himself in the strongest terms upon the 
subject. In one of his judgments he uses these ex- 
pressions: ‘‘It is clear from the public records that 
the Zemindars of Ganjam entertain the belief that 
the public servants possess the power of injuring or 
befriending them, and they have been in the habit of 
furnishing their local Agents with large sums to secure 
their goodwill. Hence the Defendant’s plea that he 
feared the influence of a man like the Plaintiff, con- 
versant with all the details of the public business, and 
enjoying the confidence of the then authorities, is 
consistent with the ideas and practice of his class.” 
He then remarks (a fact which must be within his 
own knowledge) that the Respondent first began to 
dispute the validity of these instruments about the 
time when the Appellant had fallen under the dis- 
pleasure of the Agent on account of his intrigues in 
other Zemindaries^ and when, therefore, the terror 
occasioned by his supposed influence with the Govern- 
ment authorities was removed, or at all evants 
diminished, in the mind of the Respondent. 

The Judges of the Sxidder Court, who are gentle- 
men also well acquainted with the modes of thought 
and feeling amongst the natives of India, have unani- 
mously concurred in the judgment appealed from, 
and on application for a review have persisted in their 

opinion. 

It was said in the I{,azina}yiaJi suit theie was 
really no evidence. In strictness that seems to be so. 
But the suits were substantially suit and cross-suit, and 
the evidence in the one might very properly be looked 
at in the other. The effect of the decision in the 
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Haz'uKmah suit is only to roinit the Appellant to the 
prose('uti<)n of liis ori^nnal claim, towards satisfaction 
of whicli, if he has any just demand, he seems 
already, under the liazuHiinah to have received 
between .Rs.r),000 and Rs.6,000. 

Upon the whole, we must humbly advise her 

Majesty to affirm both I he decrees complained of; Avith 
costs. 


Rajah Pkrlaoh Skin 


-Baboo I^HOonoo Singh 


AND 


- Appellanty 


Respondents* 


On appeal from the Hiffh Conrt of Judicature 

at Calcutta, 


Pnv)/ Counrif^Appcal from order of remandStaji of proveedinqs— 
A pphcation for — Notice to vetipotideut 

f ."‘r '''■ "PI'*"'' Knnland from this 

bv tlip Ti, ' ^ "P"" iilM'lifiitioii was admitted 

b,. ! , <''»'";>ttee ot the Privy (touneil ; whereupon 

thi Aj)|i( ll.iiit .-ipplied t„ dip dijji, Court at Calcutta to stay 

proceed, UKS pendiuK the a), peal to E«;,land, on tl)e ground, 

h,it the dee.sion ot tl.e appellate (Vurt would govern the oncs- 
tion at issue, v.bieli a|)plieatioii that Court refused. The Appellant then 
presented a petition to Her Majesty in Comieil, and applied V.r parte for 
the .same relief, but the .Indieial Coiniiiittee, in the Respondent ’s absenee, 
refused to inake any order, though without jirejudiee to the Petitioner’s 
tiirtlior application when ho had served tlio Respondent. 


28th Nov 
1864. 



By an Older in Coniu-il, dated tlie 27tli of July, 
1863, special leave was o:iven to appeal from a decree 
of the Hif?h Court of Judicature at Calcutta, dated 
the 7th of Febntanj, 1863, refusing au appeal from a 


• Present : A[etnhers 
Hon. the Lord Justice 
Justice Turner, and Uie 


of the Judicial Committee — The 
Kni^rlit Bruce, tlie m^ht Hon. the 
Ri^iflit Hon. Sir Edward Ryan. 


Assessor: The Rig^ht Hon. Sir Lawrence Peel. 


Right 

Lord 
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decree of the late Sudder Court of the 27th of 
September, 1860. By this latter decree the Court 
remanded the suit to the Zillah Court to be tried de 
novo; the question at issue being the validity of a 
deed of sale and an account. 

The Appellant, after the admission of the appeal 
in England, presented a petition to the High Court 
of Judicature at Calcutta, setting out the Order in 
Council allowing the appeal, and submitted that 
the decree of the 27th of September, 1860, having 
been appealed from, could not be carried out 
against the Order in Council of the 27th of July, 
1863. This application came on for hearing before 
the High Court on the 16th of September, 1864, 
when the Respondent appeared and objected to the 
proceedings being stayed, and the Court was of 
opinion, that there were no sufficient grounds for 
staying the further execution of the decree of remittal. 

The Appellant now presented a petition to Her 
Majesty in Council praying that the proceedings in 
India might be stayed, pending the appeal ; and 
submitted, first, that the hearing of the suit in the 
Zillah Court, if proceeded with under the remand, 
would involve much litigation and expense, and might 
turn out wholly unnecessary, as the validity of the 
instrument of sale would in fact depend upon the 
decision come to upon the appeal; and secondly, that 
the proceedings by the High Court under the remand 
of the suit, as well as the refusal to stay proceedings 
and the execution of the decree, was a violation of 
the Order in Council granting him leave to appeal; 
and he prayed that the proceedings ordered to be 
taken before the Zillah Judge under the remand by 
the decree of the 27th of September, 1860, as well as 
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execution tlH'rcof', ho stayed, pending the 

appeal, and until the same had been heard. 

The Respondent, being in India, was not served 
witli notice of the application, which was made ex 
parte. 


Mr. Leith, for the Petitioner, 

Trged the above grounds, and, l)y analogy, referred 
to the })racti('e ot tin* Jdouse of Lords, ^lacciueen^ s 
I ia('., pp* in staying exec'ution of proceedings 

pending an a*ppeal to that House. 

The Lord Justice Knight Bruck: 

I heir Lordships ti*el gr(*at diffi(*ulty in making any 
Order upon this pidition. It is an ex parte applica- 
tion, novel in its circumstances and nature. Upon 
the whole, they think tin* fietition must be dismissed; 
hut, ii the Petitionei* desires it, his petition may stand 
over, with a view to enable him to try to bring the 

serving- liim in India. If the 
Petitionei- desires it n fresli application can then be 
made. 


I -1 


Mr. Leith, elected to adojit this course, 

And by an Order in (V.uncil, it was ordered, 
the petition he dismissed, without prejudice to 
further ajiplication to their Lordships. 


that 

any 
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Appellant, 


AND 

Maharajah Moheshur Singh 1 
Bahadoor and by revivor, Maha- I 

rajah Lukhmissur Singh, his son, j. Respondents,"^ 
Maharajah Ruhmut Adi Khan 
and others, and the Government 

On appeal from the Sudder Dewanny Adawlut of 

Bengal, 


hvidence — Suit , for land — Boundary dispute — Burden of proof — Ejectment 
ffuit — Distinction from — Survey and settlemeyit map — Evidentiary value 

of. 

In u question of disputed boundaries the onus probandi lies upon the 
Plaintiff to prove by independent evidence his right to recover. But in 
the circumstances held, that the mere failure on the Plaintiff's part to 
support the burthen of proof cast upon him, as to part of the lands 
claimed, was not conclusive as it would be in ejectment, and the case 
remitted to India for further inquiries. 

Upon a reversal of the Sudder Court's decree, cost of the suit already 
paid by the Ai)pellant ordered to be refunded, and the Court below 
directed to deal with those costs and all other costs, including those of 
the appeal, according to the result of the inquiry. 

. Tihe suit out of which this appeal arose M^as brought 
by the Appellant’s father, Rajah Bidianund Singh, 
deceased, against the Respondent, Maharajah Mohe- 
shur Singh Bahadoor, and Maharanee Wnjhoomssa, 
the Government, and the other Respondents, tenants 

* Present: Members of the Judicial Committee — The Right 
Hon. the Lord Justice Knight Bruce, the Right Hon. Sir Edward 
Ryan, and the Right Hon. the Lord Justice Turner. 

Assessors : — The Right Hou Sii* Lawrence Peel, and the Right 
Hon. Sir James W. Colvile. 


X— 12 
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of Ihe lands in dispute, to recover possession of a large 
tract of liill and forest country, containing 175,000 
heer/ahs, ('lainied by the l^laintiff as belonging to and 
mahIkajah f<^J‘ining part of bis Zemiudanj of Khmyrruchpoor, 

^^f^nerally kiiown as tlic Nizamnt Mahals of Khur- 
rjtrkpoor, in the district of Monghy, in the province 
of Beliar, The Appellant’s father and the Respon- 
dent, Maharajah Moheshnr Singh, Avere proprietors 
of separate estates conterminous with an estate of the 
lattei-, called Perffininah IlarcJee Khurrnchpoor^ 
whicli lia<l been formerly a Mehal or portion of the 
Zemindar }f of Klntrrnckpaor, but sei)arated fi'om it 
by the (Jovernment resumption lands, and completely 
surrounded on all sides by the revenue-paying lands 
belonging to the Appellant. Maharajah. Moheshur 
Shiffh claimed the tract of land in dispute as being 
inchuh'd I'l’nin aiudimt times within, and as belong- 
ing to pergnnnah Ilarelce, and of certain resumed 
lands taken out of tlie Zcmhidarg of the Appellant. 

The question raised l)y the suit and upon appeal 
^ .11 of boundaries. The documentarv and 

01 al ('vidc'iK'c* was ol a most voluminous chavacter, 
consistiiij*- cliiofly of village papers, maps, proceed- 
ings and leeords. Idle imporlant ])ortion of the evi- 
dence adduced on (‘ither side wliic.h bore upon or is 
material to ihe (juestion at issue, and the arguments, are 
sufficiently referred to iu their Lordships’ judgment. 

Tlie appeal was arguc'd bv 


The Attoniey-C.eneral (Sir 7?. Palmer) and Mr. 
Leith, for tlie Appellanl ; and 


Mr. Forsuth, Q. C., and Mr. TL. 
Maharajah Liikhmissar Siiioh 
Inur of till' iirst Kespondent. 


IT. Melvin, for 
Bahadoor, tho 
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Mr. Forsyth, Q. C., also appeared for the Govern- 
inent. 

The case after argument stood over for considera- 
tion. Their Lordships’ judgment was pronounced by 

The Right Hon. the Lord Justice Turner. 

The outline of this case is as follows : — At the time 
of the perpetual Settlement, the large Zemindary 
known as the Kliurruckpoor Mehals in Zilldli Bhagul- 
poor was settled with Maharajah Kadir Ali Khan, 
who in or before the year 1790 was in possession of it. 
It consisted of twenty-six Peryunnahs, of which five 
were alleged to be and were then held as LaJchiraj. Of 
these alleged LaJchiraj Peryumialis it is only necessary 
to specify Pergunnah Khurruclcpoor Havelee, which 
has throughout the argument before us been conveni- 
ently called “Havelee.” Of the Malguzary, or reve- 
nue-paying Mehals, it is sufficient to name Pergimndhs 
SuJirooe, Snkrahadee, and the most important of all, 
Purbutparah, which was subdivided into Tuppahs, 
Lodhuah and Semro)(}n, Daygee, Mullia, and 
Bhiidra. 

The Settlement above mentioned was made, as in 
other cases, by Pergtmnahs, without any survey or 
measurement of the lands comprised in them; and 
as this vast Zemindary included a great deal of wild, 
uncultivated mountainous and forest land, it may be 
supposed that, however well ascertained may have 
been the boundaries of the whole, those of its com- 
ponent parts, or Pergunnahs, inter se, were not 
very clearly defined. The effect of the Settlement 
was to fix permanently and for ever the revenue pay- 
able in respect of the Malguzary, or, as they are 
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t<M-mod iji tlios(* yjroccdiii^'s, “the Niza^mut Mehals/* 
and to leave th(‘ Lahhirfij IMehals free from the pav- 
meiit of revenue, Init sul>jeet to the right reserved to 
tlie Govei’iiment hy Boi. Reg. XTX. of 1793, to resume 
and asses.s the lands, should the tenure, under which 
they wore claimed to be lield Lalxhiraj, thereafter be 
found to be invalid. Kadir Ali Khan on his death 
was succe(‘ded by his (ddest son, Ih'hul Ali Khan, who 
also died some time before* the year 1836, and was suc- 
ceeded bv his brotheu’ Bnhmnt Alt Khan. 


In 1836, the (lovernment im])eached the Lahhiraj 
title of the Zemindar. Perf/unnah Hai>elee was 
^■esumed and separately settled. The proceedings 
which I'esulted in the settlement of it will hereafter 
b(* fully considered. At present, it is sufficient to say 
that th(*y b(*gan in th(* yeai* 1836, and continued until 
the 9th of A}}rU, 1844, when a temporary settlement 
tor twenty years was made with the Maharanee 
Wujhoonissa, to wliom the interest of her husband, 

9 

Riihnnit Ali Khan^ had been transferred. 


Pending tlie proceedings for the resumption and 
settlement of this Perr/unnah, Rnhmnt Ali Khan 
suffered the (rovernment revenue on the Nizamut 
Mehals to tall into ai'rear, and these Mehals were 
accordingly sold by public auction For such arrears, 
and on the 11th ot Anr/nst, 1840, were purchased by 
the Appellant’s father, Rajah Ridia)iund Slnqh, and 
another person, who afterwards transferred his share 
to Rajah Bidia}in}id Sinrjlt. This sale, of course, 
put an end to the unity of ownership of the Nizamut 
Mehals and of Harrier; Rajah Bidianmid Singh 
thenceforward being the Zemindar of the former, A\nth 
all the rights possessed by the original Zemindar at 
the date of the perpetual Settlement; whilst the latter, 
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subject to the rights of Government in respect of the 
revenue to be assessed thereon, continued to belong 
to Riihnuit A.li Khan, and after him to Wujhoonissa. 

In 1845, TI ujhoonissa- having failed to pay the 
revenue assessed on Havelee, that estate was also sold 
for the arrears, and was purchased by Maharajah 
Rooder Singh, the grandfather of the present Re- 
spondent, Lukhmissur Singh, on the 5th of November 
1845. 


The estates having thus become separate, boundary 
disputes took place between the o^vner of the Nizamut 
Mehals, or his tenants, on the one side, and the owner 
of Havelee, or her tenants, on the other. It may be 
necessary hereafter to refer more particularly to the 
proceedings to which these disputes gave rise. At 
present, it is sufficient to say that the controversy was 
continuing during the proceedings of the Govern- 
ment surveyors engaged in making a topographical 
survey of the Zillah Bhagidpoor in the years 1846 
and 1847. 


It appears to have been the duty or practice of the 
Officers employed in this survey, to lay down the 
boundaries of estates or other divisions of land, where 
there was any dispute concerning them, according to 
the evidence which they might find of the actual 
possession of the lands. In the present case they 
had to deal with a controversy touching the boundary 


line between Havelee and Pergunnah Purbutparah, 
and the other Nizamut Mehals contiguous to it. The 
owner of the latter, on the one hand, insisted that 
this had been conclusively determined at the time of 
the settlement of Havelee by a map prepared after 
a-ctual survey and admeasurement by a Captain Ellis, 
under the instructions of the settlement officers. The 
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owner of Jlanlcc, on llie otlior liaml, disputed the 

i w-ANu^Ni. <'fptain KUis's map, if it purported to be 

SINGH a rriHj) of the ontiro Pf’rguxuaJi ]far(’le(% and qiies- 

MAHARAJAH tionod tlio intention to inelnde tlio wliole of Havelee 

*** tliat map. The Officers of the survey, relying for 
the most jiart on tlie evidence wliich they had, or 
Ihonght tliey liad, of actual possession, came to a 
conclusion adverse to the Appellant’s ancestor, and pre- 
jnired the map known in the ‘proceedings as “Captain 
Shenoiir.s map,” by wliicli ui)wards of 175,000 heegahs 
of land in excess of that comprised in Captain Ellis's 
map was attributed to Ilarf'hu^ and taken out of the 
Nizamuf Mchals^ as laid down in that map. The 
etlect of tliese proceedings was to leave somewhat 
doubtful the question, whether this land was included, 
or intended to be included, in the settlement of 1844, 
or whether it was a Towfrvr or surplus which the 
Go\'ernment was still entitled to assess dc hovo. 

Some fui-ther ]n'oceedings afterwards took place in 
the Foif.jdarg Courts and elsewhere, touching the 
right to the ])ossession of this land; but the elfect of 
these })roceedings was to remit the Appellant, or his 
lathei, hcijoJi Hidhuiimd Siu>ghj to a regular suit, in 
which alone the title (‘ould be litigated, 

riie suit out ()1 which this a^ppeal has arisen was 
accordingly instituted by the Appellant on the 5th of 
June, 1851. Its object is to recover as part of the 
Nizanntt Mehals tlie 175,000 heegahs of land laid 
down by SherwUPs map as within Havelee, in excess 
of the land attialiuted to Havelee by Ellis's map; 
but the plaint divides this land in certain propor- 
tions between certain specified Houzalis, the names 
of which occur in the lists of the villages, comprised 
in leignnnalis Purhnfparah and Snkrahadee, which 
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were prepared at the time of the perpeOial Settle- 
ment, or sliortly subsequent to it. The Defendants 
to the suit, the Respondents to this appeal, are 
the Government, Maharajah Lukhmissur Singh, 
and some of his tenants, and they insist that the 

175,000 hcagahs ot land in que.stion properly belong 
to Have.lee. 


The suit was heard first by the Principal Sudder 
Ameen of Bhagnlpore, who by his decree, dated the 
9th of Jdlg, 1855, dismissed the suit on the ground 
that the Plaintiff had failed to establish a title to 
recover the lands in question. This decision was 
based upon proceedings of the Government surveyors, 
and seems to imply that the land was Toiafeer. 


On appeal to the Sudder Dexvanny Adaivlut, that 
Court, by a majority of two Judges to one, confirmed 
the decision of the Principal Sudder Ameen, but 
did not adopt its grounds. The two Judges appear 
to have held that something in excess of the lands 
comprised in Captain Ellis’s map was included in the 
Havelee settlement, that the extent of that excess 
was undetermined, and that it lay upon the Plaintiff 
to show what he was entitled to recover, which he 
had failed to do. The dissentient Judge, on the 
contrary, held that no part of the land in dispute 
was included in the settlement of Havelee-, that, 
therefore, eoc necessitate, the whole must be taken 
to form part of the contiguous Nizamut Mehals, 
and that the Plaintiff had established his title to 


recover it. 

According to the view, therefore, both of the affirm- 
ing Judges and of the dissentient Judge, the decision 
of this suit depended on the question Avhether the 
land claimed, or any, and if any, what defined part of 
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it, was included in the flaveh^e settlement; and we 
think that this was a correct view of the case. It was 
incontestible that the land in question formed part of 
..^the Zi'uhuJarij wliich hv the )jerpetual Settlement was 

Maharajah . j x 

moheshur assured to Kadir All Khan; but that Zonindary con- 
Singh. 

sisted partly of the Nizanutf or revenue-paying Mehals, 
in respect of which tlie revenue payable by the Zemin- 
dar was then finally settled, and partly of the Mehals, 
including IlareJrr, which were alleged to be Lahhiraj, 
and on wliich, therefore, no I’eveime was assessed. The 
land ill dispute is so situated that it must necessarily 
belong either to Ilartdrr or to the contiguous Nizamiit 
Mehals; but the perjietual Settlement unfortunately 
omitted to define the bouiidarv line between Ilavelee 
and these MeJtals; had it done so the question in the 
cause could not have arisen, since, we need hardly 
sav, no Court would disturb what had been fixed bv 
the perpetual Settlement. The resumption of Ilavelee 
afforded a fresh occasion for the definition of these 
boundaries, ev'en whilst both Ilavelee and the Niza- 
mnt Mehals belonged to the same owner; be- 
cause Government, by virtue of the resumption, 
acquired the right of assessing revenue uijon all 
that lav within the boundaries of Ilavelee, whilst 

» 7 

it had no right to assess any fresh revenue upon a 
single heegah of land within the Nizamut Mehals. 
Subsequent events severed the ownership of Ilavelee 
from that of the Nizamut Mehals^ and the question of 
boundary then arose in this suit, not as a question of 
revenue between the Government and a Zemindar, 
liut as one of title to land between the Zemindars and 
proprietors of two contiguous and se])arate estates, 
the Nizamut IMehals and Ilavelee, 


In dealing with this (piestion it must, as we have 
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said, be assumed that so much of the laud in dispute 1864. 
as was not included in Havelee belongs to the Nizamut rajah 
Mehals-, and in considering- what Avas included in 
Havelee the Court below could only deal, as we upon 
this appeal must deal, with the Havelee settlement as 
it stands. For the purposes of this suit that settlement 
must he considered as valid and subsisting. If the 
boundaries of Havelee ascertained by it are at all 
capable of being corrected, they certainly cannot be 
corrected in a suit of this nature. All that we can 
determine in this suit is whether, according to the 
true construction and etfect of the Havelee settlement 
taken as it stands, the whole, or Avhat part of the 
lands in c|uestion, belongs to Havelee^ oi the whole, 
or Avhat part of them, is included in the lands which 
wei’e the subject of the perpetual Settlement. 

In considering this question three views of this 
Havelee settlement present themselves for our consi- 
deration. 

The first is that it included, and was intended 
to include, the whole of Pergtintiah Havelee, and 
that all which it did include is Avithin the limits of 
Ellis’s map. The second is, that it included, and 
Avas intended to include, the Avhole of Pergunnah 
Havelee, but that some portion of what it did 
include lies beyond the limits of Ellis’s map, 
and is to be found in the district of Avhich the 
ownership is now in dispute. The third is, that it 
did not include the Avhole of Pergunnah Havelee, but 
that either from accident or design, the large district 
in question, or some undefined portion of it, Avas 
omitted from the settlement, as well as from the map, 

^d rnoAV Avhat in these proceedings is called a Tm.- 

feer or surplus. 


1 
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1804. 


KaJah 


Wo iirocooci, therefore, to consider the intention, 
extent, and effect of the IJacelce settlement proceed- 


LELANUND • -ai .. j ji 

MNGH With reierence to these vnews. 


Maharajah The first of these proceedings is that of the 1st of 

1836. Jly it Mr. Travers, the Deputy Collec- 
tor of the Zillali Mongliyr, on grounds wliieli, for the 
purposes of this suit, must be deemed sufficient, decided 
against the claim of Rnhmut AU Khan to hold Have- 
lee and the other four Pergmniahs to which we have 
bef ore referred Lakh i raj, and affirmed the right of 
Government to resume and assess them. 

There was an appeal against this Order, pending 
which the Government, not being able to elfect an 
arrangement with the Zemindar as to the intermediate 
collections of Ilavclec, assumed the management of 
it by a Tchsihlar of their own appointment. The 
appeal was dismissed on the 30th of November, 1837, 
by a Special Commissioner acting under Ben. Keg. 111. 
of 1828, and the title of Government to assess the 
whole of Ilavelce thus became complete. 

It then became the duty of the Deputy Collector, or 
the Settlement Officer, under Bern Keg. 11. of 1819, 
sec. 21, cl. 4, “to ascertain the limits of the land^’ 
(i.e. of the whole of Pergunnah Jlavelee), and to 
fix the assessment; and various proceedings wore had 
with this object. Alost of these proceedings are 
found in exfenso in the lirst volume of the printed 
record, and we must refer to the more important of 
them. 

On the 9th of April, 1838, Air. Farquharson, 
described as the Superintendent of the Khas Mehals, 
but acting as the Settlement Officer in the ease, 
held a proceeding as to Ilarclec. After reciting that 
the Surhadbundcc and Ixookbabandec (the specilica- 
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tioiib of boundaries and area) were not with the record, 
it ordered Ruhmut Ali Khan- to file a list of the 
villages of Hacelee, and also of Ftrgunnahs Suhrooe, 
Sukrabadee , SitigJiool, and Luckliunpore ^ Pergunnah 
Purbutparah (these being doubtless assumed to be 
the contiguous Nizamut Mehals), accompanied by a 
Surhudbundee thereof. It also ordered the Putwarrees 
to file the Siirhndbiindee and Rookbabundee of their 
respective Mouzahs. The object obviously was to 
obtain a definition by metes and boundaries both of 
the whole Pergunnah and of its component villages. 


In the proofs and documents filed by the Plaintiff 
we have the actual process issued in respect of 
Roumickabad, a principal village of Havelee, under 
this order, and the return to it. The dates are the 
17th of April and the 31st of May, 1838, and there 
IS a proceeding in the office of Khas Mehals of the 
14th of April, 1838, before Mr. Farquharson. It 
complains of the omission of a village named Bheem- 
bandh, though part of Havelee, and that two other 


villages have been returned as waste, though in fact 
they were inhabited. It directs the attachment of 
Mouzah Bheembandh as far as Koh Marug, Tuppah 
IJighee, and gives other" directions that are not ma- 
terial to the present question. It orders notice to be 
sent to Ruhmut Ali Khan that no settlement will 
be concluded with him unless he file correct Jumma- 

bitndee papers. 


On the 11th of November, 1838, Mootee Ball, the 
Tehsddar appointed by Government, reported to Mr. 
Farquharson that two Mouzahs adjoining Bheem- 
bandh one named Goormah, the other Pakmn, were 
•est of Beembandh in the hills, and asked for an 

inquiry concerning them. __ 
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1H64. Tliiy led to Mr, Farquharson's proceeding of the 
kajah 2drd of Janiiary, 1830. In that, after stating* that 
Singh Lad come to his knowledge that two villages (there 
maha^kajah c^Led Tolahfi) are situate in Blieembandli, but had 

been attached, he directs the issue of a Furwamiah 

o i N O H » 

to Mooted Lull, ordering him to bring these Tolahs 
under collectiozi, and to explaizi why they had not 
been resumed along with Bhcembandh. 

Then we have the report of Mootce Lull, the 
Telisddar of Khas Mehal, in answer to this order; 
it is dated the 8th of April, 1839. It appears to be 
indorsed on the Piirwannah, and rei^orts that after 
the issue o± it, JMr. Farquharson had arrived at 
Kliurruckpoor and had given a verbal order to relin- 
quish MoiizaJi Kormaha (which is obv'iously the same 
place as that previously called Goormah), and to have 
the survey of Kita Bakitm (before called Pakiim) 
made with Bhccmbandli; that afterwards a Purwaanah 
ot the 23rd of March, directing a separate survey of 
Bakuni, had arrived, and that accordingly Mouzah 
Kormaha had been relinquished, and Mouzah Bakum 
would be surveyed. On this report Mr. Farqiiharson 
has indorsed “That this be put up with the record: 
May 16 th, 1839.“ 

Intermediately Mr. Farquharson seems to have 
taken the depositions of Mcer Dad Khaa, a former 
1 ehsUdar ol IJavclca, and of Bhowanni hall, de- 
scribed as an inhabitant of 11a voice, but Peshkar of 
PeryiDDiah Purbutparah, The former was taken on 
the 8th of April, 1839, the other was taken on the 
15th ol March, 1839. They may have conduced 

to !^lr, Farqnharso)i s determination to relinquish 
Kormaha. 


In the evidence there are detailed measurements 
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of the lands of Monzahs Ronncelcabad, Bheemhandh, 
and Mudhohvn. The second alone is dated, and as 
the date is the 24th of March, 1839, it may he 
inferred that Kit a Bahnm, which by the report of 
the 8th of April is treated as about to he sepa- 
rately measured, was not included in this measure- 
ment. 


On the 15th of April, 1839, Buhmiit AH Khan 
who describes himself as Malih or Zemindar of the 
entire Mehals of Khurruchpoor, presented a petition, 
which, as we understand it, is confined to BaJcum as 
a Kita or part of his Nizamut Monzah Bhorehhun- 
daree. He protests ag-ainst its inclusion in Havelee. 
The petition seems to have been presented to Captain 
Ellis, then engaged in surveying Havelee and making 
his map. He on the 22nd of April, 1839, directed a 
copy to be sent to the Settlement officer (Mr. Farquhar- 
son), who on the 6th of May, 1839, directs the officer 
{Ellis) to be informed that the case is pending in that 
Cutcherry. The decision was adverse, for we have a 
further petition from Buhmut Ali Khan, which (and 
as it seems %vilfully) confounds BaJcum with Kormaha, 
alleging that the former though relinquished had been 
separately surveyed by Mootee Lall; that the mea- 
surement papers of Havelee are being prepared and 
Kita BaJcum inserted in the English map and stating 
that he objects to take attested copms of the English 
map because Kita BaJcum (a Nzzamut MeJtal) is 
inserted in it. The order indorsed on this petition 
is dated the 8th of July, 1839, and is, that it be 

rejected. 

On the 14th of September, 1839, a summary 

settlement was nonetaded by Mn ^ 

AU »..» for one year, ..e,, from the 
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May, 1839, to the 30th of April, 1840, and this by 
a subsequent order \vas confii'mod and extended to 
April, 1841. 

It was during the currency of this temporai'V 
settlement that the Nizamut were sold, and 

Bnlimut Alt KJion'fi interest became limited to the 
resumed Mehals, 

It is also probable that during the same period Mr. 
Beadon, who had succeeded ]\Ir. Farqnharso)i, began 
the investigation which resulted in the proposal for a 
permanent Settlement, next to be considered, and that, 
in aid of that investigation, ('^aptain Ellis, by bis 
proceeding of the 30th of Juur^ 1840, directed “the 
measurement papers of the Moazahi^ of Ilavelee, filed 
by the Awaeas, which had on comparison with the 
English measurement papers been found to corre- 
spond,” to be forwarded to the Superintendent of 
Klias Mehals, 


Mr. Baadon's final settlement proceeding is dated 
the 16fh of Dcccwher, 1841. It gives a summary of 
the former proceedings, and states that “whereas a 
perpetual Settlemenl of that Meluil {Ilavclcc) Avas 
proper, and the Mehal liaving been surveyed by the 
Revenue Surveyor (avIio from the mention of his name 
in the next paragraph is clearly Captain Ellis) ^ the 
measurement papers are forthcoming in the office. 
Hence, after inquiring into the J ummahundec, from 
the statements and papers of the cultivators, and 
PuUoarrees, a perpetual Settlement had been, con- 
formably to Regulation VIT. of 1822, concluded from 
the 1st of May, 1841.” 

The jiroceeding then details at great length the 
princijiles upon which this Settlement had been 
effected. It seems sufficient to state that Mr, Beadoii 
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took the area as ineasured at 123,207 heegdhs and a 
fraction. Prom this he deducted 60,433 heegahs and 
a fraction as absolutely jungle, waste, and unculturable, 
leaving' a balance of 62,774 heegahs and a fraction. 
This again, when subdivided, was found to consist of 
18,998 heegahs and a fraction of land actually culti- 
vated, and producing, or capable of producing, rent; 
and of 43,775 heegahs and a fraction of land which, 
though not cultivated, he describes as “culturable.” 
The annual revenue derivable from the cultivated 


land he estimated at S. Rs. 15,517, to which he added 
S. Rs. 738. 2, the amount of Sayers or miscellaneous 
revenue (a description of revenue which will require 
further consideration), making the total revenue 
S. Rs. 16,255. 6. The moiety of this, being, Avhen 
converted from sicca Company’s rupees, 8,666 and a 
fraction, he fixed as the revenue payable perpetually, 
abandoning all further claim to revenue from either the 
43,775 heegahs of culturable, or the 60,433 heegahs 

of unculturable land. 


It is to be observed that Bahum (spelt Balchum) 
is included in the list of villages, its measured area 
being stated to be 129 heegahs 19 hisivas. It follows, 
therefore, that whether the BaTcum resumed by Mr. 
Farquharson be in Ellis’s map or not (a question 
hereafter to be considered), its ineasured area is 
included in the 123,207 heegahs, the basis of the 

Settlement. 

It is further to be observed that there is no trace 
of Goormah or Kormaha in this or the subsequent 

Settlement proceeding. 

Affain it is to be observed that the total of the 
miscellaMous revenue. Sayers, or ceesee, rvas t^en 

bv Mr. Beadon to be S. Bs. 738. 2., of wh eh 
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S. Hs. 576 consisted of rents payable by the lessees of 
the Sayer Melial, according to the deposition of 
Ameen Dad Khan, taken on the 14th of March, 1841, 
and the rest consisted of the Sayers returned by the 
Putivarrees anl Ameens, We may here observe, too, 
that in the S. Rs. 576 is included an item of S. Rs. 
400 payable by Bnjjib AH as farmer of Ghauts 
Marur/ and Kurrailcc, &c.,” touching* v'hieh wo have 
also his deposition, taken tlio 24tli of March, rnd the 
l^nimnlnamch of 1248 (1841), a document which may 
bo of some importance with reference to the present 
inquiry; for wliilst it gives the names of various Ghanfs, 
as proposed to be included in the lease to wliich it 
refers, it seems to indicate that the lease was to com- 
prise not only such tolls as may be conceived to be 
leviable from persons passing* the GJioufs, but Bnnknr, 
which properly is a right of cutting wood, and PhnJhur, 
a rigid of gathering fruit — rights indicative of a cei*- 
tain dominion over the soil in a given localitv. 


On the 16th of Scpfonhcr, 1843, Mr. Beadon\s 
proposal of a pei*manent Settlement on this basis was 
overruled by the Commissioner, who, on the 25th of 
the same month made over the estate to Mr. Joachim 
Piron, to be settled de novo. 


Shortly before this, and on the 13th of June, 1843, 
the transfer of TIaveJee from Ruhmut AH Khan to 
Wu jh oonissa had taken place. 

iMr. Piron's first step was to ask whether he Avas 
to make a new measurement. He Avas told to test 
the former measurement; to adopt it if he found it 
to be correct; to make a new one if he found it to be 
incorrect. 


Mr. 

June, 


Piron's general report bears date the 20th of 
1844; his settlement proceeding of the same 
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date : the Do^il Settlement. The report states that 
he made a settlement for twenty years with Wujhoo- 
nissa, of which the other papers give the details and 
the principles. His report also states expressly that 
the measurement which he tested was that completed 
under Captain Ellis ; that he found it correct in every 
instance ; and that his only objection to the former 
survey regarded the classification of the various quali- 
ties of land and the rates assessed thereon. 


The re.sult of Mr. Piron’s settlement was somewhat 
different from that of IMr. Beadon. But it is per- 
fectly clear that both Officers dealt with the same 
measured area, viz. the 123,207 heegahs and a frac- 
tion defined by Captain Ellis. IMr. Piron, however, 
making a somewhat different classification of the lands, 
fixed the amount of revenue derivable therefrom by 
the proprietor of Havclce at S. Rs. 20,6t8. 3. 17J. 
In this he included the sum of S. Rs. 2,336. 8. 9f 
for Sayers, cesses or other miscellaneous revenue. 
Instead of leaving, as Mr. Beadon had done, free 
from any direct assessment of revenue 60,443 heegahs 
of unculturable -f- 43,775 heegahs of cultuiable land, 
making together 103,209 heegahs of land, he excludes 
from assessment only 4,447 old fallow land, + 35,051 
rocks with jungle, + 42,586. 8. 4 of jungle, making 
a total of 82,084 heegahs and a fraction of land free 

from assessment. 

The result of Mr. Piron’s proceedings was a settle- 
ment math Wnjlioonissa tor tmenty years at the moiety 
o£ the gross realal as estimated by him, mhieh mhen 
converted into the Company’s rupees, amounted to 

C. Rs. 11,028. 12. 10. 

The documents by which this arrangement mas car- 
ried out with her, and her petition, Kahooleat, and 
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Piron’.c fiiinl order, all of the 9th of April, 1844, 

Rajah ai’e all ainono- the papers iji tlie ease. Tii the Kabooleat 

J^EI/ANUND IT •! 

siN(',H sho aesrri])os liorsolf as occn-pier of tho entire Per- 
MAHARAjAH 7Iavelp(\ and says “128,18fA heepohfi and a 

^^'sJngh^ fraction of land of the Prrnnnnah have been taken 

by me from you under temporary settlement at 
an absolute sum of C. Rs. 11,128. 12. 10, being a 
moiety of the jitmwa, including Jvlknr, 

PhiiU ur, &c. ” 


AVe stop at this point in order to state the eoiiclu- 
sioiis at vdiieh we arrive* from the proeeedings and 
doenments above referred to, in so far as they do not 
relate to the Soi/prs or cesses, or miseellaneons reveiine 
eonclnsions which in our pidft'mcnt ai’e no way 
affected by what has already aijpeared, or by Avhat we 
shall piesenfly state, as to these Sayers and cesses, or 
miseellaneons revenue. AVe are satisfied from these 
proceedings and documents that the settlement officers 
throughout intended to resume and settle and assess 
the revenues of the whole of Peryntniah Havelee, and 
that they thi-oughout proceeded on the assumption of 
Ihc correctness of the survey, measurements, and map 
made by or under the inspection of Captain Ellis. 
Looking to the great care and the minute attention 
which was given to the settlement of this Perywniah, 
it cannot be supposed that any portion of it was de- 
signedly omitted from the settlement; and if any por- 
tion of it was omitted by accident, this is not a suit in 
which tlie accident can be set right. AVe think, there- 
fore, that the third view of this settlement, to which 
we have above i-eferred, may for the purposes of this 
suit lie laid out for consideration, and that no iiart of 
tlie district in ipiestion can for any of those purposes 
be considered as Towfeer, or surplus. We are also 
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satisfied from the evidence afforded by these proceed- 
ings that Ball urn was included not only in the 
measured area of 123,186 hregalis, hut also in Ellis's 
map. The objection expressed by Bifhmuf Ali Khan 
in his rejected petition, to take attested copies of the 
map because it included, or was about to include, 
Bakiiw, is, we think, sufficient to prove this to have 
been the case. 


1864. 
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Singh 
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Again, we are satisfied from tliese jiroceedings, and 
especially fi'om the report of Mooict' nail, and Mr. 
Farquh arson’s mode of dealing with that report, 
and from the absence of all mention of Goormah or 
Kornmha in the subsequent settlement proceedings, 
that that village was advisedly relinquished by Mr. 
Farqiiharson as part of the Nizannif Mehals, and 
probably as part of Moiizah Bhorehvndharee in 

PergxtnnaF Parhidparah. 


It may be convenient also here to add, although 
it has no immediate reference to the foregoing pro- 
ceedings, that from the proceedings by Mr. Beadon, 
officiating special of Deputy Collector of the 27th of 
Avgust, 1841, the case of Mousah Ghorakhore ap- 
pears to have been solemnly decided in favour of the 
Nizamut Mehals, and that, in our opinion, the proceed- 
ings of the Officers of survey, of the 11th and 24th 
of June 1848, are not entitled to w'eight as against 
that decision We think, indeed, that the settlement 
of 18M affords the only safe criterion for determining 
what helonga to aocl what to the N,^a«ut 

Mehals. 

Tt results from what we have already stated that, 
looking' at this oaac wilhoot tefotonce to the Sa,,ers, 
cealf 0 ,- miecellaneona tevenne, we should have come 

H 2 
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to the conclusion tliat Harolee os settled consisted 
only of the measured area of 123,180 heegalis; that 
this was all comprised within map, and that the 

Appellant, by showing* this, had at least shifted the 
burthen of proof, and established a i^'ood priwa facirt 
litle to recover the whole of the disputed territory; 
but it certainly cannot be denied that Avhat appears 
upon the record before ns as to these Eoi/rrs, or cesses, 
and this miscellaneous revenue, raises a very serious 
question whether some territory in excess of the 
measured area, and beyond the limits of ElJis^^ map, 
does not belon." to TTarrlcr, ajid was not included in 
the settlement of it. Tt is necessary, therefore, to 
see how the case stands as to these or cesses, 

or miscellaneous revenue. By T^fr. settle- 

ment the revenue derived from these sources is stated 
to amount to R. T?s. 738. 2 ; and we have already 
sliown how that sum was made ivp. By ISFr. Piron’s 


sottlomoiit tho Sai/crs or cossos aro stated as amoiint- 
iiiy to T?s. 8 a. 95 p., made up partly of the 

sums returned by the Piifirarrcrs and An>rr)?f; as the 
Sayprat of their respective villag-es, and partly of 
snms aggregating S. Rs. 1,116, which were not so 
returned; this last-mentioned item being thus entered 
in the settlement proceedings; — “ Bunkur and 
Boondee Medial, besides the Put tear re paper, what- 
ever came to light by the depositions of farmers and 
persons informed, and by the perusal of PottaJis. &o., 
S. Rs. 1,116.” We have here, therefore, some, at 
least, of these Sayers, or cesses, described as Binihitr 
and Boondee Mehals-, and other parts of this volu- 
minous record contain the same or a similar descrip- 
tion of them. We arc of necessity, therefore, led to 
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inquire wliat these Biinl-iir and Boondee Mehals 
really were; and to some extent, at least, the evidence 
leaves no doubt upon this point. 

Mr. Pirou himself says that the S. Rs. 1,116 was 
made up of S. Rs. 785 inserted in the Pottah of Peer 
KJiau Soobahdar; of S. Rs. 251 inserted in the 
deposition of Rajee Singh, son of Dnrshun Singh •, 
and S. Rs. 80, inserted in the deposition and Pottahs 
of Posiin Pasee and others. 


Now, we have Peer Khan Soobahdar’s examination, 
which seems to have been taken on the 20th of Janu- 
ary, 1844. He is described as farmer of Mehal Bunkur 
and Boondee Koh Marug, and Kurrailee, &c., Per- 
gunnah Havelee. He professes to hold, but in the 
name of his son, Wahid Khan, Ghauts Marug, Kur- 
railee, Tabaivee, Khurii Khataun, Hursa Poteeah, 
Burrannupea, Shakole, and several other hills and 
Ghauts, for the names of which he refers to the Pottah, 
at a rent of S. Rs. 785, and to pay the rent to 

Ruhmut Ali Khan. 


Again, we have the examination of Rajputee Singh, 

the son of Durshun Singh, taken on the 30th of 

January, 1844, from which and the proceeding of 

Mr. Piron of the 26th of that month, we learn that 

Durshun Singh was farmer of Mehal Bunkur Ghaut 

Koolurhea, attached to Mouzah Mudhoobun, Pergun- 

nah Havelee-, that he, during the subsistence of hrs 

lease, paid a jununa of S. Rs. 251 to Ruhnmt Ah 

Khan who on the expiration of the lease in Aprd, 
Khan, wno or Bunkur Mehal under 

1844, was about to Diing ^ 

his personal collection. 

The S Rs. 80 “inserted in the depositions and 
Pottahs filed by Posun Pasee and others” we have 
been unable to trace in the lecor 
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iso-i. 


Again, 


Kaj,\h 


AJr. Qnintiii^ who was the JSuperiutendent 

ot' surveys ol* Zillah Bhatjul pore, in his letter of 

* JOtJi ot October, 1848, addressed to Air. G, F, 

Maharajah Frown, tlie Comniissioiier ot itevenue tor tlie division 

mohkshuk of Bhanidport , reters to a varietv ot Ghauts as included 
Singh. . . ^ 

in Piron's settlement; and so tar as we can see they 
can have been so included onlv under the head of 
Bunkiir and Boondcc Mvhals. 

Again, it is clear upon the evidence that Ghauts 
Mariig and Kurrailcc, and possibly other Ghauts held 
by I*ccr Khan Soobahdar in the name of II"a-//h/ 
Khan at iJie date ot AIj\ Firon*s settlement, were, 

at the date ot All. Bcadou's settlement held by 

Iiujjib Jli, and, indeed, that the whole of the pro- 
perly, whatever it was, the revenue of which Air. 
Bcadoa estimated at S. Its. 576, is included in the 
proijertx' ot which the revenue was estimated by Air, 
Firou at S. Ks. 1,116. 

It is clear, therefore, that Air. Firuu's settlement 
did include under the head ot Bunkitr and Boondcc 
Mchals I he revenue coming from certain Gitauts, of 
which the most prominent are Ghauts ^larug and 
Kurradec; and that Air. Firon was right in including 
rights in these Ghauts as part of the assets of llavcltc 
is, wo think, almost proved to demonstration by the 
\ illage papers in the second and third volumes of 

the Appendix to which Air. Mctrill tlirected our 
attention. 

Some ot these are i)roduced by the Appellant, others 
by the llespondent, and I be two classes show, with a 
coj’resjjoiidence in minute details that proves their 
genuineness, that long betore the resumption the pro- 
ceeds ot these Ghauts were unitormly treated by the 
owners oi the whole '^cnnndarij as part of the revenue 


ON appeal from TLE EAsI' INDIES. 


301 


ot the hakhira} MeJialj Havelec, Ag’amst this 
evidence it is vain to set the award of Ruhmat Ali 
Khan ot the 13th of April, 1837, after the date of 
the resumption, or the Kabooleats, or the occasional 
entiy in the villag'e accounts of Morkhut as Marug- 

They would at most support the theory that 
may have been more than one Ghaut of the 
name, or dilferent rights resulting from the 
Ghaut; the two former classes of evidence may, 
indeed, more plausibly be referred to the desire, 
after the resumption, to claim these Ghauts for the 
Ni^auiut Mehals, which, until the sale of those 
Mehals, it was Ruhuiut Ali Khan's interest to do. 


khat. 

there 

same 

same 


It must be taken, then, that Mr. Firon not only 
included, but properly included, the revenue arising 
from Ghauts, Marug, Kiirrailee, and other Ghauts in 
his settlement; but then the question is, What was 
this property, and does the ownership of it imply 
the ownership of any land in excess of the measured 
ai'ea, and beyond the confines of Ellises map^ 


There is much evidence bearing more or less 
directly upon this point. There is the Ummulnameh, 
to which we have already referred, and there are the 
various suits and pi’oceedings uiising out of the long- 

4 

continued litigation concerning these Ghauts. 


The earliest ol' these proceedings which we hnd 
is under date the 12 th of March, 1842. It was 
before the Magistrate in the Criminal Court imder 
Act No. IV. of 1840, and arose out of the alleged 
forcible dispossession of Rujjib All, the farmer under 
Ameer Bliksh, of Ghaal Bhoundee, and Koh Marug, 
&c. by Miomiar Bac, claiming the same subjects 
under a Buttah granted by Bah mat Ali Khan, in his 
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capacity of Z^'initular of tlic Nizannvt MeJials, Eajalt 
BiflldfnoifI SI)/f/Ii intervened in tlie suit, objecting 


kaj.ah 

l.EN.ANUND 1 1 . • 11 ■ 

Singh it was nrougJit in collusion with the tormcr pro- 

prietor of the Nizam uf Mrhals, Uuhmut AU Khan. 


M AHAkAjAH 

This ma\- liava boon tlie case*, but tlie very objection 
shows tiiat tiiero was thou a dispute, wiietlier the 
parcels in Ihijjib All’s farm, or some of them, be- 
longed to HurcU-c, or to the Nizainiif Mchals. The 
decision as to possession was in favour of Eiijjib 

AU. 

The proceeding- of the 24th of March, 1841, before 
Mr. Bcadoa, shows that during the investigation 
which led to his settlement there were disputes be- 
tween the auction purchaser and the owner of Ilavelee 
touching certain stone quarries stated to be with the 
bill Mar and part of the Buondcc Mchal. The report 
of Ronshuu Lull, liecord Keeper of the Khass 
Mchal department, of the 21st of SciAeiitber, 1841, 
was ob\'iously made in answer to a refc'rence made in 
some suit arising out of the same dispute touching 
these Ghauts, which Ave have been unable to trace. 
It shows that as early as the 21st (4' September, 1841, 
Mr. Bcaduu had included the Ghauts held by Rujjib 
AU in the settlement of Ilavelee. 

The question, whether these Ghauts belonged to 
llai vice or to the A izamut Mchals continued to be 
litigated in one shape or another during the whole 
period which elapsed between the dates of the settle- 
ment by Mr. Beadun and that by Air. Piron. 

One instance is the suit of Kishna Tewarry, of 
which the linal proceeding is that of the 12th of June, 
184o, winch gives the history of the whole litigation. 
It began with a summary suit brought before the 
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Collector by the Naih of the auction purchasers of 
the Nisamut Mehals (we presume in their name) 
against the Plaintiff for rent. The Collector has 
under the Regulations no jurisdiction to entertain such 
a suit unless the relation of landlord and tenant sub- 
.sists between the parties. He, nevertheless, made a 
decree against Kishna Tewarry for the sum sued for. 
Thereupon Kishna Tewarry, alleging that he was 
not the tenant of the purchasers of the auction 
Mehals, but a sub-tenant of the owners of Havelec, 
brought his suit in the Civil Court (the Moonsiff’s) 
against Rajah Bidiaivund Singh to quash the Col- 
lector’s decree as made without jurisdiction. The 
Moonsiff decreed in his favour. There was an 
appeal to the Principal Sudder Ameen, who was 
against him. This was followed by a special appeal 
to the Sudder Dewanny Adawlut, which Court re- 
mitted the cause back to the Principal Sudder Ameen, 
with directions to try the proprietary right. This 
protracted and animated litigation, ostensibly for a 
sum of less than Bs. 7, was obviously made a mode 
of trying the question of title between Rajah Bidia- 
nund Singh as the purchaser of the Nizamut Mehats, 
and first Ruh/mut AH Khan and afterwards JVujhoo- 
(each of whom intervened in the suit as an 
objecting party), as the owner of Havelee. The 
proceedings show that the real issue was, whether 
certain subjects, as to which all parties were agreed, 
including Ghauts Marug and Kurrailee, belonged to 
Havelee or to the Nizamut Mehals. The proceeding 
and report of the 9th December, 1843, are set fully 
forth in the evidence, showing that Glumts Marug, 
Kurrailee, &c., were included in Mr. Beadou’s setUo- 
ment, were before the Court. The decision was, that 
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the docree should be upheld, and that it 

was impossible to determine the proprietary right 
except in a regular suit, in which the two claimants 
should be Plaintitt' and Defendant. Not the least 

important jiart of this proceeding is that Rajah 

Bidianuud Sbu/h, in his answer in the suit, alleged 

that the (fhatffs did not aiipertain to the nmt-free 
Perr/iuntalf llandrr, that tlie Hevenue Surveyor had 
excepted them from tlie measurement. The objectors 
do not contest this last ijroposition, but insist that 

they are attached to //or^/cr% and do not belong to 
Purhufparah, Holh sides, then, seem to admit that 
the subject of disiiute was beyond the measured area 
and the confines of PIHs's map. There are similar 
decisions to the above in other suits speciiied and set 
forth in the (^ourt below. The last is as late as the 
15th of July, 1847. 


Another instance of litigation involving the same 
issue is that in which Syitd Rraz Ati, claiming as 
farmer of Tuppah Lodtralif was the suing party. B}'' 
a proceeding of the 20th of Noreuihrr, 1843, the 
(/ollector of MofiyJtyr, before whom this person had 
brought a summary suit to recover rent alleged to be 
due from one OmacJnirn , then an occupier of part of 
the Boondee the Defendant having pleaded 

that the property in respect of Avhich he was sued was 
part of llav('le<\ and had been settled with Ruhmut 
Ali Khan, called for the Settlement proceeding, and, 
in its absence, for a report from the Collector of 
Bhagulpore whether M(duil Boondee of Ghauts 
K nrrailee and Komaruk (obviously the same as Koh 
Marug) was comprised within the Settlement rights 
of Ruhniut Ali Khan, or was appended to any other 

MehaU 
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There is a report of the Record keeper which purports 
to bear date the 13th of November^ 1843, which was ap- 
parently made in answer to this requisition, though there 


e 


is an inaccuracy in the printed date. It confirms th 
fact of the settlement as alleged by the Defendant. On 
this coming in, the suit was finally disposed of by Mr. 
Vansiftart, the Collector, who dismissed the suit as 
one which he was incompetent to try, with liberty to the 
Plaintiff to sue in the Civil Court, if so advised. By 
this proceeding, it appears that Wahid Khan, the 
then farmer of Ghauts Marug, Kurrailee, &c., under 
Havelee, had intervened in the suit against his sub- 
tenant. 


Again, the proceedings of the Collector of Bhagul- 
pore of the 11th of November, 1843, those of the 9th 
of December in the same year, and the proceeding of 
the 19th of March, 1844, on the petition of Synd 
Reaz All, a farmer of Tiippah Lodwah, all point to 
the conclusion that during the investigation which led 
to the settlement of Mr. Piron, Meaz Reaz Ali, claim- 


ing* title under Rajah Bidtannnd Singh, if not Rajan 
Bidia/nund Singh himself, was unsuccessfully resist- 
ing the inclusion of the Bunkiir of Ghauts Marug, 
Kurrailee, &c., in the settlement of Havelee. The 
proceeding of the same Collector of the 11th of Ma^, 

1844, is also some evidence of this. 


It appears that Peer Khan Soobahdar delivered 
over possession of Ghauts Marug, Kurrailee, and the 
other Ghauts comprised in his farm, to the purchaser 
of Havelee at the sale for arrears of revenue m Novem,- 
ber, 1845, or attorned as tenant to him. 

These contentious proceedings certainly afford a 
strong inference that Ghauts Marug, Kurrailee, and 
others, which were included in the settlement, were some- 
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thing beyond the limits of the measured area and Cap- 
tain Ellis's map. It is impossible to read them with- 
out believing that the parties know well what they 
were dis])uting about, and that each was claiming the 
same things. It is not probable that these things 
were within the measured area. Rajah Bidianund 
Hbiffh. could hardly ijush his pretensions so far as to 
claim anything within that area. On the contrary, 
as we have seen in Kishna T<‘tvarri/'s case, his con- 
tention was that tlie things claimed were beyond the 
measured area, and, therefore, belonged to him, and the 
opposite ])arty seems to have admitted the fact and 
denied the conse<iuence. Had one of the parties been 
claiming a (lhaut in one \nirt of a mountain range, and 
the other insisting on his right to retain a Ghaut of 
the same name in another part of the range, it is in- 
conceivable tliat there should be no trace of such a 
mistake in the pleadings of the jiarties, the reports of 
the Collectors, and tlie judgments of the Courts. In 
truth, the imention of the farm sometimes of Rujjib 
All, sometimes of Wahid Khan, in these proceedings, 
almost establishes the identity of the subject in dis- 
pute with the subject of the settlement. 


The proceedings of the Ofhcers employed in the 
topographical survey also bear upon this point. 

Of the reports of Talih Kurrceni and Syud Hos- 
sehi, Thachabust Amecns, dated respectively the 
28th of Fidyrnarif and the 10th of February, 1847, 
both in answer to the petitions from Rajah Bidianund 
Singh and the orders thereon, it is sufficient to say 
that if they have no other value, they at least prove 
that when these persons passed from admitted por- 
tions of PeryuunaJt Purbui parah in the course of their 
survey into the disputed territory, they were met by 
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claims on the part of Rooder Singh and his tenants; 
and a bona fide contention whether the land on which 
they stood, which they went to survey, and as to the 

locality whereof there could be no mistake, belonged maharajah 
to the Nizam ut Mehals; or, as appertaining to some moheshur 

of the Ghauts in question, was part of Havelee. 

Then caime the proceeding of Mr. John Brown on 
the 5th of April, 1847, in which both the parties 
were in presence. Mr. Brown’s conclusion is no 
doubt against the view contended for by the Respon- 
dent, that the ownership of the revenue of these Ghauts 
imports the ownership of land in excess of the mea- 
sured area, but his proceeding sufficiently shows that 
what the parties were claiming was in the disputed 
territory; one witness at least (Lushkurree Ball) con- 
nects the property claimed wnth the former holding of 
Soobahdar Khan; and though Mr. John Broivn, in 
his eighth reason, sug'gests that the Ghauts Marug 
and Kurrailee, that were settled, are within the mea- 
sured area, he does not point out where they are 
situated. Nor was there any suggestion on the part 
of the opposite party that BoodiOr Singh had shifted 
the locality of the property, so long in dispute between 
Havelee and the Nizamut Mehals. Mr. Brown’s de- 
cision seems to have been overruled by Mr. Quintin, 
mainly on the ground that it proceeded on his con- 
struction of the settlement without regard to the 

evidence of possession. 

Then (olloWed the .proceeding ot the Deputy Col- 
lector. Surfrae. Ali. of the 29th ot Dece^Ur 1847 
in which there may be some false reasoning as to some 
of the points before him. but which 

that the Ghauts there claimed as comprised m the settle^ 
ment of 1844. were the O ha ids ot t ose n 
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disputed territory, and were sworn to by Soohahdar 
Khan, who seems to have ceased to have any interest 
in the question, to be the Ghauts that were comprised 
in his lease. It seems very difficult to question the 

finding of this Officer making a local investigation, 
that the identity of the Ghauts claimed with those 
settled was made out. 


Again, Captain ShenriN, the Revenue Surveyor, 
was a European officer of rank and of scientific repu- 
tation. He is at least entitled to credit for kno\\fing 
his own business of topograi)her. He seems to have 
come by another road to the same conclusion as the 
Ameen^s, viz. that a large hilly district belonging to 
Havelee, and comprising these Ghauts, had been omitted 
from Ellis's map. He may be no authority touching 
questions of pro*})erty, but lie must at least be taken to 
have laid down accurately in his map the positions of 
the Ghauts known in the district as Marug, Kurrailee, 
and by other names, about which the parties were dis- 
puting before the Amren. His personal examination 
of the district is recorded in ^Ir. Quintin's final pro- 
ceeding of the 24th Jun<\ 1848, at p. 171, On the 
other hand it is to be observed that Cax^tain Ellis's 
map docs not j)rofess to fix the sites of these GhaiUs, 
Their existence within its boundaries is mere matter 
of speculation suggested by the ingenious and able 
argument of the Attorney-General, who did not 
attempt to point out ])recisely where they were 
situate. 


This evidence, however, seems to us to point for the 
most part rather to what was claimed as belonging to 
Havelee than to the nature and character of the Bun- 
kur and Bowndee Mchals above mentioned, and of the 
revenue arising from the Ghauts, of wliich, in part at 


ON APPEAL FROM THE EAST INDIES. 


Ill 


least, they consisted; and certainly it does not satisfy 1864 . 
us that Havelee, if entitled to any part, was entitled Rajah 
to the whole of the land in question in right of these 

B^mkxir and Boimdee Mehals and Ghauts, It is maharajah 
be remembered that we have here to deal with a tract m^heshur 

Singh. 

of land of enormous extent surrounded by HaveDee 
and other Pergminahs, and it is not easy to suppose 
that so large a tract of land should have escaped the 
attention of Captain Ellis, if the whole of it belonged 
to Havelee at the time of its being resumed; neither 
can we easily suppose that this large tract of land 
could have been intended to have been included in 
the Havelee settlement under the description of 
Sayers and cesses, when we find that other land 
of precisely the same quality and character Avas in 
that settlement described as land. We find, too, that 
the Officers of tlie survey have, as we have already 
pointed out, given to Havelee more than in oui opinion 
belongs to it, and looking to the whole of the evidence 
in the case, we cannot see oiu- v/ay to conclude judi- 
cially that they have been right in giving to it the 

rest of the land in question. 

We agree, indeed, witli the majority of the Sadder 
Judges, that the Appellant haa failed to prove that 
no part of the dieputed territory was molnded m the 
Settlement, and that he has faded P^ove y m epen 
dent evidenee hie right to reeoverjhe 
hed in the plaint , hut we cannot think that they w 

right rn determining the case up 

his part to suppoit the ejectment 

him. Their judgment is_^not 

under the old procedur on the merits 

between the parties a 

would be. And its ett , 
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1864. give to llavc.lee soime things which, on the evidence, 
Rajah we think belong to the 'Nizam ut Mehals, 

III these circumstances, the case, we think, is one 

maha^rajah 'vhich calls for further iiKjuiry; but in saying this we 
moheshor \yy jjQ means mean to intimate that the Appellant can 

be relieved from the burthen of proof. On the con- 
trary, we think that there has been so much of pos- 
session on the part of Hat)elee that the burthen of 
proof must still rest upon the Appellant. 


For the reasons which we have giv'en, we think 
that this decree cannot he supported in its integrity, 
and the Order which we shall humbly recommend 
Her Majesty to make upon this appeal will be. 

To rev^erse the decree, but without prejudice to any 
question which may arise upon the inquiries to bo 
made as after dii*ected; 

To declare the Appellant entitled to the Mou-zahs 
Goormah and Ghorakhore, and the lands com- 
prised therein and belonging thereto, and to all such 
other parts of any of the lands in question in the suit 
as are not included in the settlement of Havelee; 

To declare that the settlennent of Havelee comprises 
only the measured area of 123,207 heegahs, and so 


much ot any ot the land in dispute as upon the inquiries 
after directed may appear to belong or be properly 
attributable to the Bunkur and Boondee Mehals in 
the pleadings mentioned, or to the Ghauts, of which 
the same in part consist; and that the rights of Havc- 
lee in respect of Bakum do not extend beyond the 129 
beegahs and 19 biswas mentioned in Beadon's settle- 
ment, and which are included in the 123,207 6ee- 
gahs ; 

To inquire what is the nature and character of the 
Biinkur Boondee Mehals, and of the Ghauts com- 
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prised therein respectively which are included in 
Piron’s settlement, and are therein estimated at 
S. Rs. 1,116; and whether the same, or any, and 
which of them, included any and what part of, or any 

and what right or interest in the land in question in 
this suit; 


To declare that so much of the land in question in 
this suit as may upon such inquiry appear to be com- 
prised in the said Bimkur and Boondee Mehals or 
Ghauts belongs to Havelee, and that the Appellant is 
entitled to recover the residue of the land in question, 
and to direct the Court to proceed in the suit as 
upon the result of such inquiry may appear to be 
just ; 


To direct any costs of the suit already paid to bo 
refunded, and the Court to deal with such costs, and 
all other costs of the suit, including the costs of this 
appeal, as may seem just, having regard to the 
declarations aforesaid, and to the result of the said 


inquiry ; 

To declare that this Order is to 
dice to any proceedings Avhich may 


for the settle" 


II 


ent of Havel^e. 


be without preju- 
hereafter be taken 


3864. 


Rajah 

Lelanund 

Singh 
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Saligkam and Huhnahayun _ . - Appellants, 

AND 

Mihza Azim Adi Beg . _ . Respondent * 

Ou appeal from the Court of the Judicial Commis- 
sioner of fife Province of Oude, 


J2lh Dec. 
1864. 


Limitation .Irt of 1859 — Afu>lit'obHity to noii-r( (fulotion Provinces — Oudh 
('ivil (^ourt.s- Limitation Knits — Circular Order Xo. 104 of 1800, Ss. 9, 10 
and 14 — Suit tm rctjintt rt d moncji bond — Limitation. 

Hy sec. 9 ot' tlie Limitation RuU's for the jijuidanee of Civil Courts iu 
Oude, as explained by the Circular Order of the Judicial Commissioner, 
Xo. 104 of 1800, the limitation of suits is fixed for three years in “suits 
for mom-y lent for a fixed period, or for interest payable on a specified 
date, or <lates, or for breach of contract, unless there is a written engage- 
ment (»r contract, and where Kegiatry Offices existed at the time such 
engagement was registered, within six months of its date.** That section 
field not to apply in the case of a l>ond executed in 1855, before the 
annexation (»f Ondt , when there was no Registry at the place it was 
made, and sued for in 1800, sueh transaction falling within section 14 
of that (’ircular Order, where the ))eri<nl of limitation is, six years for 
“all suits on Donds registered within six months of their date, or on 
Bonds formally attested when tlune was no means of registry, and all 
oilier suits for which no other limitation is ex]iressly provided by thcs« 
rules;** and a decree of the .Indicial C’onnnissioner of Owdr, holding that 
a suit on tin* Bond was barred by the three years* limitation, provided 
by section 9 of tlie rules, reversed on ap))ea). 

QuarCy whether the rule of limitation as n bar to the suit, can be 
entertained without 1x4 ng pleaded. 

This a|)])eal was brought from a decision of the 
Judicial (Commissioner for the Province of Ondc^ 
Avhich affirmed a judgment of the C'ivil Judge of 
Luchnow, by which the suit of the Appellants brought 
to recover Rs. 10,000 and interest was dismissed, on 
the ground that it was barred hy the rule of limita- 


* Present : -Monibers (if tln‘ Judicial Committee — The Right 
Hon. the Lord Justiet' Knight Hruee, the Right Hon, the Lord 
Justice Turner, and the Mas'er of the Rolls (The Right Hon. Sir 
John Romilly) 

.-t.s.sv»N.sv>r.v : 'fhe Rigid lion. Sir I^awreiux* Peel, and the Right 
Hon. Sir James W, Colvile. 
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tion applicable thereto. The question raised by the 1864. 
appeal turned solely on the point of limitation. Saligram 

It appeared that on the 23rd of November, 1855, mirza azim 
the Respondent being indebted to the Appellants, 
then carrying on business as Bankers at Lucknow, 
in the sum of Rs. 10,000, gave them a Bond 
for the repayment of that amount and interest, by 
monthly instalments of Rs. 1,000. This Bond was 
executed by the Respondent according to the native 
method which prevailed at that time between 
Bankers and their customers in Lucknow, but 
was not registered, there being no Registry Office or 
law or Regulation in force at that time by virtue of 
which it could have been registered. 

In the beginning of the year 1856, the Kingdom of 
Oude was annexed to the Territories of the East 
India Company, and was thenceforward known as 
the non-Regulation Province of Oude, and on the 
4th of February in that year, by a despatch of the 
Governor-General of India, the Courts of the Judicial 
Commissioner and Civil Judge were established for 
the administration of justice in that Province. 

At the time of the annexation of Oude the Respond- 
ent had paid nothing on account of the Bond. After 
the annexation the Appellants continued to demand 
payment of their money, but the Respondent put 
them off on various pretexts. In the meantime the 
rebellion broke out, and the Appellants were obliged 
to leave Lucknoiv. On the restoration of the British 
authority, the Appellants again applied to the Re- 
spondent for payment, and were again met by various 
excuses ; in consequence, the Appellants, on the 7th 
of Aug’ust, 1860, filed a plaint in the Court of the Civil 
Judge at Lucknow, for recovery of the principal and 

I 2 


116 


CASE8 IN THE PRIVY COUNCIL 


1864. interest due on the Bond, then amounting to Rs. 

Salioram 18,630. 

V. 

The Respondent ])ul in a plea, in which he alleged 
that the money for which the Bond was given had been 
borrowed hy him as Agent for the ex-King of Oiide, 
and that he had executed the Bond in his own name 
only in accordance with tlie then prevailing custom. 
He also objected that the date of the Bond had 
been altered, and denied that he ever had received 
the money. 


The suit was heard, and on the 15th of October, 
18(i0, Mr. Frasrr, the Civil Judge, delivered his 
judgment, in which, after fully invevstigating the 
accounts between the *i)arties and over-ruling the Re- 
spondent’s objections, he dismissed the suit, on the 
ground that it had not been brouglit mthin three 
years from the date of the Bond. The Civil Judge 
in his judgment, after stating that the interval which 
had elapsed between the date of the Bond and the 
institution of the suit was four years, eight months, 
and fourteen days, ])roceeded as follows: — “Circular 
Order, No. 104 of 1800, su])ersedes the previous rules 
of limitation, and this suit was instituted after the 
promulgation of the new rules. These contain no 
prospective ])eriod of warning, so that I feel pre- 
cluded from acting on the Officiating Judicial Com- 
missioners’ construction of Circular Order, No, 51 of 
1859, wliich gave such Bonds as the present, the 
limitation of six years, as well attested Bonds, 
for when that Circular was cancelled, tlie Order, 
whicli is merely a construction of its provisions, 
was in effect cancelled too. But there remains 
a point wliich 1 su]>])oso must have been fully con- 
sidered, tliough it stands unexplained. Circular 
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Order 104 introdiiees Act, No. XIV. of 1859, as of 
immediate effect, while the last section of that Act 
prohibits its taking effect in any non-Regnlation Pro- 
vince until two years after notice.” 

The Appellants being dissatisfied with this judg- 
ment, proceeding, as they contended, upon an erro- 
neous view of the law of limitation applicable to their 
case, appealed to the Court of the Judicial Commis- 
sioner. 


The .Judicial Commissioner (Mr. G. Campbell) 
by his judgment, pronounced on the 14th of De- 
cember, 1860, after observing that he had laid 
down his interpretation of the la/w of limita- 
tion as affecting such cases in Circular, No. 181, 
dated the 11th of December, 1860, proceeded as 
follows: — ‘*It is quite dear to me that the Bond 
in this case is not one formally attested after the 
native method, and which should rank with registered 
Bonds. On the contrary, it is a mere unattested note 
of hand, and I think that not only the law, but 
equity, would give a short limitation in such cases 
under circumstances such as this. The defence is, 
that the money was dravni for matters connected 
with the Defendant’s position as an Official of the 
late Government, and the informal character of the 
document favours the idea of its being an affair for 
prompt settlement. I think, therefore, that the three- 
year limit applies.” After remarking that the case 
seemed a somewhat hard one, and that he should have 
been glad if a compromise could have been effected, 
the Judicial Commissioner confirmed the decision and 
dismissed the appeal, directing each party to pay 

their ovm costs in both Courts. nn r r 

There being no provision by Statute or Charter for 


1864. 


Saligram 

V. 

Mirza AZIM 
ALi Beg. 
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Al l BtG. 


app(*als from the decision of the Judicial Commis- 
SAi.KikAM sioner of the J^rovince of 0)uh\ in order to prevent 
.viNZA A 2 I.M iJic denial of juslic-e leave to appeal was, U])on special 

petition, allowed by the Judicial (’ommittee nnder 
the Statute, .'Ird & 4th Will. IV. c. 41 (a). 

As the Kes*pondent did not appear, the appeal 
was heard c.r parfv. 


o 


Mr. Iloblioiisc, and Air, for th 

Apjiellants. 

At tlie date of the contract, wiiich was ]3rior to the 
annexation of On/lr hv llu‘ (lovernnient, the Maho- 
medan law was in force in Oudr, and hv that law there 

' ft 

was no i*ule of limitation to hai* the Plaintiff’s suit. 

“ Princ. of iMoohunimadan Law,” ch. 
XII., sec. 1, ]). 7(>. Since the annexation various 

rules of limitation have at ditferent times been re- 
t*;arded as in force in ()}((!(', some of which were 
iiromul^ated by Circular Orders of the Judicial 
(Commissioner, without, as we submit, any authority for 
that j)ur[)os(*. At tirst the general twelve years rule, 
established by Ihu. Ke^*. 111. of ITtU, sec. 14, 

appears to have been considered in force in Oudey 
altliou^*h Oudv bein«- a non-Re«ulation Province, the 
Re^^ulations were not ai)plicable thereto. In l)e. 
rember^ 185(1, the Punjab Amendment of that rule by 
which the limitation of actions of debt or contract, 
excei)tin^ partnershi]) accounts, was reduced from 
twelve to six years, ai)poars to have been applied to the 
Province of Oudr, and was considered to have come 
into operation on the 1st of June, 1857, in accordance 
with notice to that etfect ; and a»ain, the Circular 


{(i) St'f CJISC ri'portfd on Miis point, nuoi. S:ilik Uniu i\ Axiiii 
Ali BofTt H Moon*’s Iinl. App. (’jisc*s, ‘J70. 
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Order of the 261h of March, 1859, No. 51, intro- 
duced further alterations in the rule of limitation after 
six months from the promulgation of that Oircular; 
but the only legislative enactment imposing- limi- 
tations of that kind is the Act, No. XIV. of 
1859. That Act, however, does not bar the Appel- 
lants’ rights, for two reasons; first, it is framed so as 
not to affect suits instituted, as this case is, in a non- 
Regulation Province within the period of two years 
from the date of the extension of the Act to that 
Province; secondly, if it affected this suit, it would 
allow the period of limitation to be six years, being- 
founded on a written contract, which at the time 
and place of its execution could not be registered. 
Assuming the Circular Orders to have the force of law 
in Owde, the rules in force when the suit was instituted 
was No. 104 of 1860, which superseded Circular Oi’der 
No. 51 of 1859 ; and the limitation for such a suit as 
the present is, by Circular Order, No. 104 of 1860, six 
years, as the suit, being founded on a written con- 
tract incapable of registry, falls within the exception 
of Rule 9, and is, therefore, provided for by Rule 14 
of that Order. Section 10 certainly does not apply, 
as it refers to money lent for no definite period. 
Even if it could be held that the law in force when 
the suit was commenced was the Circular Order, No. 
51 of 1859 the suit would fall within the six-year 
rather than the three-year limit, being founded on a 
Bond formally attested and duly executed. 

Althouo-h the Respondent in his pleadings has ad- 
mitted his execution of the Bond, yet he has not raised 
the defence of limitation at all. All he pleads xs an 
unfounded hypothesis that the date was fraudulently 

altered by the Appellants, 
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1864 . The Right Hon. tlie Loud Justick Turner: 

saligram There are .some point.s in thi.s case upon which 
MIRZ^AZIM tlieir Lordships do not think it necessary to give any 

ALi Beg. ■ • 

opinion. 

They give no opinion upon the (lueslion whether 
tlie Kegulation of limitations could or could not be 
made available without being i>leaded ; or upon the 
(piestion whether this Bond ought to be considered as 
a Bond “ formally attestinl ” within the meaning of 
the (’ii'cular Order, No. ol of ISot), or upon the 
(luestion whether there is oi' is not in force, in the 
Province of any jieriod of limitation. 

Thes(* points may, as tluMr Lordships think, be 
laid out of the case; and as to the Circular Order 
No. 51, tliey are of ojiinion, that it cannot be resorted 
to or ap])Iied in the jiresent case, because there was a 
proclamation on the .‘list of Juli/, IStJO, before this 
action was brought, by whi(*h tliat (^ircular Order 
was expressly rejjeaUHl. 


The Circular Oi'der, No. 51, being then out of the 
case, the ([uestion to be tlecided must depend upon 
the Act of the 4th of Mat/, LS5‘) (No. XIV. of 1859), 
or upon the (4rcular Order, No. 104 of 18()0. 

As to the Act of the 4th of Mat/, 1859, it is clear, 
in their Lordshii)s’ judgment, that it cannot alTect the 
question, because it was not to come into force in any 
non-Kegulation Province until two years after a 
period to be lixed by proclamation, and those two 
years had not elajised when the plaint was tiled. 

The case, therefore, is reduced to the single point, 
what is the effect of the (-ircular Oriler, No. 104? 


Now assuming, as their Jjordshi})s do (that being 
the view most favourable to the Respondent), that 
this Ordei' was in force (and their Lonlships observe 
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that it wjis upon this Order the case appears to have 
been considered in the Court below to depend), its 
effect must, in their Lordships’ judgment, rest entirelj'^ 
on the 9th and 14th sections of the Order; the 10th 
section, which was referred to in the argument, re- 
lating exclusively to “ suits for money lent for no defi- 
nite period,” and it being clear that this suit was for 
money lent for a definite period. Let us consider, 
then, first, the effect of the 9th section, which has 


reference to suits in which the period of limitation is 
to be three years. It is in these terms: “ Suits for 
money lent for a fixed period, or for interest payable 
on a specified date or dates, or for breach of contract, 
unless there is a written engagement or contract, 
and where registry offices existed at the time such 
engagement was registered Avithin six months of 
its date, and signed by the party to be bound thereby, 
or his duly authorized agent.” 


Their Lordships understand this section, especially 

when contrasted with the 10th section, to mean that 

the rule referred to in it, is not to apply where there 

is a written engagement, and where, there being a 

written engagement, it is registered within six 

months of its date in cases in which a Registry Office 

of the engagement; and there 

a written engagement and no 

date of the engagement, they 


existed at the date 
being, in this case. 
Registry Office at the 


think that the section does not affect the case. 

Then section 14, which has reference to suits in 
which the period of limitation is to be sii years, is m 
:hese terms i “All suits on Bonds registered mthin 
,ix months of their date, or on Bonds formaUy at- 
ested when there were no means of registering, and 
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J864. all other suits for which no other limitation is ex- 
saligram pressly provided by these rules.” 

mirzaazim Now, as their Lordships have said, they give no 
ali beg. upon the (juestion whether this is to be con- 

sidered as a Bond ” formally attested when there 
were no means of registering.” If, on the one 
hand, it be so considered, the case clearly falls within 
the first branch of the section; but ii, on the other 
hand, it be not so considered, the case as clearly falls 
within the other words of the section, ” all other suits 
for which no other limitation is expressly provided by 
these rules.” 

Upon this ground, therefore, their Lordships are 
of opinion, that the .judgment appealed from ought to 
be reversed, and that .judgment should be entered for 
the Plaintiffs in the action. It may be right to add, 
that the Circular Order, No. 181, has not been over- 
looked, but that their Lordships do not consider it 
effectual to alter the view which they have taken of 
the case. The Plaintiffs are, in their Lordships’ 
opinion, entitled to .judgment for the debt and costs, 
and they must have the costs of the appeal. Their 
Lordships will humbly recommend Her Majesty so 

to order accordingly. 

• • 


. 
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Ranee Surnomoyee .... Appellant, 

AND 

Maharajah Sutteeschunder Roy 
Bahadoor - . . . ' ]^ Respondent ,* 

On appeal from the Sudder Dewanny Adawlui 

at Calcutta. 

Land tenures- — Mouroosec Istetnraree — Nature and incidents of—Bifect of 

revenue sale of Zemindari on — Bengal Begulationy XLIV of 1793 ^ 

S. ^—Construction and scope— Rights of auction purchaser to enhance 
rents payable by undertenants. 

Suit by a Zemindar against a mesne tenant of his Zemindary, holding 
by hereditary tenure, in the nature of a Mouroosee Istemraree, to enhance 
the rent of the lands which had been held by the tenant and his prede- 
cessors anterior to the Decennial Settlement at an invariable fixed rent * 
dismissed. ^ 

By section 5 of Ben. Reg. XLIV. of 1793, it is provided, that when a 
Zemindary is sold by public sale for discharge of arrears due from the 
Zemindar, or othefs, to Government, ‘*all engagements which such pro- 
prietor shall have contracted with dependent Talookdars, whose Taloohs 
may be situated in the lands sold, as also all the leases to under farmers 
and Pottahs to Ryots for the cultivation of the wliole or any part of such 
lands (with the exception of the engagements, Pottahs and leases, 
specified in secs. 7 and 8), shall stand cancelled from the day of 
sale, and the purchaser, or purchasers, of the lands shall be at liberty to 
collect from such dependent Talookdar, and from the Ryots or culti- 
vators of the lands let in farm, and the lauds not farmed, whatever the 
former proprietor would have been entitled to demand according to the 
established usages and rates of the Pergunnah, or District, in which 
such lands may be situated, had the engagements so cancelled never e.x- 
isted.'" And the 7th section provides, that section 5 is not to authorize 
the assessment of any increase upon the lands of such dependent TalooJc- 

The Appellant, a Talookdar, holding under thte ; i/th * i8,h 
Respondent as Zemindar, was in possession of lands, 
on which certain buildings were erected, situate in 

4 


•Present: Members of the Judicial Committe^Th^ Bight 
Hon. the Lord Justice Knight Bruce, the Eight Hon. the Lord 
Justice Turner, and the Bight Hon. Sir John Taylor Coieridge. 

Kaaessora: The Eight Hon. Sir Lawrence Peel, and the Bight 
Hon. Sir James W. Colvile. . . 
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dars as were exempted from increase by sec. 41 of Reg. VTII. of 1793 
at the Decennial Settlement of 1793. 

In 1823, a Zemindar fell into arrears of revenue, ami Government sold 
the Zemindnry at jniblic sale for discharge of the arrears due, whereoy 
the auction purchaser acciuired such rights to cancel leases, &c. as then 
existed; but he took no ste])s uiuler Ben. Keg. XI. of 1822, sees. 30, 32, 
33, which gave power to a purchaser to <'aucel the leases, or to enhance 
the rent, nor was anv claim in tliat respect made by subsequent purchase-s 
from him, until the year 18 .j(J, when the Zemindar then in possession 

brought a suit to enhama- the rent. 

Zillah Courts’ decree: 

First, that the tenure, a .\/auroo.srt 
fendant held wa.s here<litary, and as 

anterior to the Decennial Settlement at a fixed rent, the Zevnndar 
no power to enhance the rent. 

Secondly, that such a tenure was not cancelled, i/mit facto, by the 
in 1823, as the language in se»-. 7 of Hen. Reg. XL1\. of 1793 showed 
that what was intended by sec. 3 of that R<*gulation was not the destimc- 
tion of the tenure, but the enhancement of rent, iimb’r certain specified 
and equitable limitations. 

Whether su(‘h power is not confined to the auction purchaser himself, 

and not to those claiming under him. Quare. 

When false witnesses or forged documents are j)roduced to support 
a case, such fact naturally creates s\ispicion ; luit if the appellate Court 
has to deal with a just case, though foolishly ami wickedly attempted 
to be 8Uiq)ortcd by false evi<lence, such circumstance will not prejumee 
The judgment on the merits, when the case is supported by independent 

evidence. 

So ruled, when their Lordships were satisfied from the evidence that 
an ancient tenure existed, which was endeavoured to be supported by a 
forged document and evidence. 

Such document being impeached, as being forged on the face of it, 
the case was directed to stand over for the original document to be 
transmitted from India for inspection at the hearing of the apiieal. 


De- 

hoid 

had 

sale 


Deher Shurntrli (rohidflintf/rntr, in PergunnuJh 
Ookhra, under a Mouroosec IstevivarcCy an ancient 
tenure, which had been held at a perpetual fixed rent 
for sixty years previous to the Decennial Settlement. 

The Respondent, who was a purchaser under 
mesne assignment from, and deriving title through, a 
previous purchaser ot* the Zemindar g in tlie year 1823, 
at a public sale for arrears of Government revenue, 
under Ben. Reg. XI. of 1822, claimed the right to 
enhance or raise the rent hitherto paid by the Appel- 
lant, and those under whom she derived title. The suit 
was brought by the Respondent’s father for that object. 

4 

The facts of the case were these: — 
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Alexander Seaton, a former Collector of the ZUlah 
of Nuddea, obtained previous to the Decennial Set- 
tlement from the then Zemindar, Maharajah Kisto Svnno- 
Chunder Bahadoor, a Mouroosee Istemraree Pottah, 
creating- an hereditary tenure in respect of 128 ” 

heegahs and 4 cotfahs of land situate within his thunder 
Zemindary, called Pergnnnah Oohhra, at a per- Bahado'or. 
petual fixed rent of Rs. 64. la. 12p. Seaton sold 
the land and factories erected thereon to Rajah 
Lokenanth Boy, Bahadoor (the grandfather of Rajah 
Kristonanth Roy, the husband of the Appellant), 
who paid to the Zemindar for the time being the 
same fixed rent. On Rajah Lokenauth’s death, his 
son, the late Rajah Hurrenauth Roy, Bahadoor, 
succeeded, as his heir-at-law, to the land, also paying 
the same fixed rent. 

About this time the Zemindar in possession 
allowed the Government revenue payable by him in 
respect of the Zemindary to fall into arrear; and, in 
consequence, in the year 1823, the Government Colle 
tor, under Ben. Reg. XI. of 1822, sold the Zemindary 
by public auction to one Moodoo Soodun Sandial. 

After the sale. Rajah Hurrenxbuth Roy attorned to 
Moodoo Soodun Sandial, as such purchaser, and the 
latter received payment of the same fixed rent from 
the Rajah during the time that he remained the 
proprietor of the Zemindary. The purchaser did 
not take anv proceedings under Ben. Reg. XI. of 
1822, secs. 30, 32, and 33, with the view of avoid- 
ino- or annulling the tenure on which the land was 
held or to enhance the rent payable in respect 
thereof - nor did he in any manner question the title 
of the' Bajah, or the validity of the tenure; but 
leived the same rent. Subsequently, a Mr. Sams 
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purchased the Zemhulary from Moodoo Soodun 
Sandial, and he also received from Rajah Hurrenaiith 

Roy the same fixed rent. 

On Harris’s death, his vddow became the pro- 
prietor of the Ze windary, and received the same 
fixed rent from the Rajah. On the Rajah’s death, 
his son. Rajah Kristonauth Roy succeeded as heir to 
the land. In the year 1845, Maharajah Sreesh 
Chundor, Rahadoor, became the purchaser by private 
sale of tbe Zewhulary, from Mrs. Harris. Some 
time in the year 1846, Rajah Kristonauth Roy 
died, leaving the Appellant his widow and heiress- 


at-law. 

It appeared that by an Ijara (lease), dated the 15th 
Cheyt, 1256 (1849), Sree.sh Chiindor Roy leased the 
Dehec Rhurruck Gohindnuyyur for six years to one 
Sreenath Roy (who was originally made a Defendant, 
but who was no party to the appeal), upon the terms 
that a measurement should be made at the .ioint 
expense of the lessor and the Ijaradar; and that 
afterwards, in the year 1855, the Ijaradar not being 
able to concur in making the measurement, a measure- 
ment was made by the Zemindar, and in such mea- 
surement it was found that the Appellant was in 
occupation of the land in question, and was paying 
an inadequate rent according to the current Pergun- 
nah rates. Accordingly, on the 25th J^yt, 126b 
(1856), a notice of an intended enhanced rent under 
see. 9, Ren. Reg. V. of 1812, was issued with the 

jumma tvassil papers. 

On the 15th of August, 1856, a suit was instituted 
in the Civil Court of ZiUah Nuddea by the Re- 
spondent’s father, Maharajah Sreesh Chunder Roy, 
Rahadoor, against the Appellant, and Sreenath Roy, 
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to recover from her an enhanced rent, estimated at 
Rs. 1,470, according' to the rates current in the village, 
of the houses and lands in her occupation. 


The Appellant, by her answer, among other 
things, stated that more than sixty years before the 
year 1856, and previous to the Decennial Settlement, 
Seaton took of the then Ze.minitar a Mouroosee Istem- 
raree Pottah on an annual rent of Rs. 64. la. 12p,, 
and having erected some factories and buildings, sold 
his interest to Lokenauth Roy, Bahadoor, the Appel- 
lant’s husband’s grandfather; that on his death it 
I)assed to his son, Hurr&nauth Roy, and from him 
to his grandson, Kristonauth Roy, the Appellstnt’s 
husband, and from him to her; that on the 23rd 
By sack, 1230 ( 1823), duririg HurrenautJi Roy^s life- 
time, he, not being able to lay his hands on the 
Mouroosee Pottah granted to Seaton, in consequence 
of confusion in his office during his minority, obtained 
from Muddoo Sooduu Sandial, who had . purchased . the 
Zemindary at auction sale for arrears of Government 
revenue, a Mouroosee Pottah at the same rent, with a 
condition that the rent should “never undergo any 

increase or diminution and the Appellant , further 

* % 

alleged, that the rent having been paid,, it was not 
competent to the Zemindar, who claimed as a priva^te 
purchaser under Muddoo Soodnn Sandial, the, auction 
purchaser and grantor of the Pottah, to enhance the 
rent. She further objected that Seaton’s Pottah 
being for the erection of a factory, the case, fell 
Avithin the fourth exception out of the 26th sect, 
of Act, No. I of 1845, and was, therefore, p-x- 

empted ’from enhancement of rent within the mean- 
ing of that section. The Appellant filed with her 
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answer the alleged Pottah of the 23rd Bysack, 1230, 
from Muddoo Sooden Sandial. 

The Respondent in his replication (his father 

Maharajah Sreesh Chunder Boy having died in the meantime) 
Suttees- 

CHUNDER denied all the allegations in the answer in reference 
Bahadoor. to the creation of any lease at a fixed and per- 
manent rent; and, with regard to Mr. Seaton, he 
observed that, before the Decennial Settlement, to 
which period it was necessary to carry the creation of 
the tenure back to make it binding on an auction 
purchaser, there was a prohibition against the grant 
of perpetual leases to Europeans holding oflSce 
in the Mofussil; and, in reference to the Pottah by 
Muddoo Soodun Sandial, he alleged that in several 
proceedings since the alleged execution of it, no 
mention of it whatever was made, when, if it existed 
in fact, it would have been mentioned. 


The material issue was, whether the possession 
of the Appellant of the land, which was sued for, 
was held under a Mouroosee title, with a Mocurrery 
Istemraree junima. 


No evidence was offered by the Respondent in 
proof of the statements made by him in his plead- 
ings, or to disprove any of the Appellant’s statements 
or the facts which were proved by her Avitnesses. 


The Appellant put in evidence the alleged confir- 
matory Pottah; the dakhilas, or receipts for rent, a 
Mooktearnamah signed and recorded by the late 
Maharajah Sreesh Chunder, Bahadoor, as well as a 
petition and report signed in the name of the late 
Maharajah, which acknowdedged the title of the 
Appellant’s husband and herself to the land in ques- 
tion. No document was put in evidence anterior to 
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the alleged confirmatory Pottah of 1823. Six wit- 1864 . 

nesses were examined. Four of these witnesses kanee 

deposed to the signing and delivery of that instru- m^oTee' 

ment by Muddou Soodim Sandial. Among the 

® iVlAHARAJAH 

other witnesses, one proved the dakhilas for rent sottees- 

, . CHUNDER 

given by the late Zemindar, Mrs. Harris; another, Roy, 

who was at the time in the Respondent’s service 
as Mooktear, proved the signing the dakhila, which 
bore the name of the first Ijardar of the Jate 
Maharajah-, and a third proved the signing and 
granting the three other dakhilas, bearing the name 
of the second Ijardar of the late Maharajah; and 
each of which dakhilas acknowledged the Mouroosee 
tenure, or Mouroosee jnmma (pei’petual rent), under 
Avhich the land in question was held. 

The hearing of the suit came on before Ray Ram 
Lockun Ghose, Bahadoor, the Principal Sudder 
Ameen, who considered the Pottah a forged docu- 
ment, and on the I9th of November, 1857, a decree 
was pronounced by him in favour of the Respondent at 
an enhanced rent of Rs. 822. 3., which enhanced rent 
the Appellant was decreed and ordered thereafter to 
pay in respect of the lands in question. 

The Aijpellant appealed from this decree to the 
Zillah Court of Nuddea, and an appeal was also 
brought against a portion of the Sudder Ameen’s 

decree by the Respondent. 

The hearing of the two appeals took place on the 
21st of July, 1858, when the Judge, Mr. A. Littledale, 
made a decree, the material part of which was in 

these terms: ‘The Plaintiff sues to re-assess certain 

lands in the occupancy of Defendant, in accordance 
with the rates of the Pergunnah. The Defendant 
denies his right to do so, on the ground of her holding 
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the lands under a Mocin’reri/ lease, granted to her 
deceased iiusband’s father in 1230 by a former pro- 
prietor, Mudrioo Soodifu HmifUal, in recognition of a 
similar lease granted to Mr. Heaton before the Decen- 
nial Settlement, by the ancestors of the Plaintiff, who 
wei-e at I hat time owners of tlie estate. The question 
admits of two jjoints for inquiry. First, whether the 
validity of the Mo< nn erij lease granted in 1230 is 
satisfactorily proved ; secondly, whether, irrespective 
of that lease, the right of Defendant to hold the 
lands without re-assessment is established. The 
objections taken by the Principal H udder Ameeu 
against the document, on account of incorrect spell- 
ing observable in it, are, in my opinion, weak and 
unimijortanl. It is urged on the part of the Rajah 
tliat it neither bears the seal of the grantor nor the 
names of any ))ersons as subscribing witnesses. 
The iirst of these objections is of more weight than 
the second, and is entitled to consideration. As to 
the second, it is not usual for leases to be signed by 
witnesses. The document in question, according to 
I he date of it, was written more than thirty years ago, 
and, considering the length of time that has elapsed 
since its alleged execution, the appearance of it is cal- 
culated to raise strong suspicion as 1o its ever having 
been written at that period; and unless satisfactorily 
suppoited by other evidence, 1 do not hold it in itself 
entitled to credit. Four witnesses have come forward 
to swear to its genuineness; but that circumstance 
alone throws sus])icion upon it : for it cannot be con- 
sidered otherwise than surprising that it should so 
happen, that after the la])se of more than thirty years 
Iheie should be found four ijersons who all remember 
to have been present at the execution of a document, 
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which is not of such a very important nature as to cause 
the recollection of it likely to be indelibly fixed on their 
memory; but, with the exception of the evidence of 
these witnesses, there is none of any other kind to 
support it. It is not shown to have been ever before 
produced; and there is not a document of any kind in 
which mention of it is made. Under these circum- 
stances, I concur with the Principal Sudder Ameen in 
rejecting it as unworthy- of credit. Coming- now to the 
second point forming the subject of this issue, it is 
first argued on the part of the Defendant, that the 
Plaintiff is debarred from re-assessing the lands by 
reason of their being of the nature described in the 
fourth exception in section 26, Act, No. I., 1845. Of 
this there is no proof, the original lease under which 
the lands are said to have been granted not being 
forthcoming. The Pleader on the part of the Defen- 
dant next refers me to the Sudder Court’s decision, in 
the case of Januhee Dassee, on the 27th May, 1848, 
p. 475, which he urges is of a nature very similar to 
the present suit. In that case the Plaintiff was not a 
purchaser at a sale made for arrears of revenue; 
whereas in this suit the Plaintiff is the successor (by 
right of purchase) of one who was such, and conse- 
quently stands in his place, and must be held as 
entitled to exercise the same rights. Now, the simple 
question is whether (the authenticity of the alleged 
lease of 1230 by Muddoo Soodun Sandial not being 
established) the Defendant can be considered to 
have proved her right to hold the lands on a fixed 

or not! She has produced no grant or 

document constituting the original Mocurrery tenure, 
and has failed to prove the payment of a fixed jumma 
for. twelve consecutive years previous to the Decennial 
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1864. Settlement, oi* for a period of sixty years. Granted 
KANEK that it lias not been shown that Defendant has ever 
MOVER paid more than a jn)>i}na of Rs. 64. 1. 12, and that 

such has been stated to be the ease by the Plaintiff’s 

MAH A RAJAH 

soTTEEs- predecessor, Mrs. Harris, that cannot be, m the 

CHUNnEH ‘ 1 • V 1. IJ 

absence of all proof as to the lands having been held 

BaHADOOR. 1 • 

as f sf r )H ra rcr ()r ^loaarrerij at a fixed junimci more 
than twelv'c years before the Decennial Settlement, or 

for sixty vt^ars at that rent, anv bar to the Plaintiff’s 

• • * 

right to enhance the rent of the lands. The only 
documentary evidence ])r()duced in support of the pay- 
ment of the alleged fixed juinwa are seven dakhilas 
for a period commencing from 1250. I consider, 
therefore, that on this second point thei*e is an entire 
failure of proof in favour of the Defendant, and that 
the Plaintiff’s right to enhance the rent of the lands 
is clear;’' — and with the (exception of a variation of 
the amount of that enhanced rent the Aillnh Judge 
confirmed the Siuldar Ameea's decree. 

The Appellant presented a {letition of special appeal 
to tlie Suddrr Dciraaay Adawlut^ stating therein the 
following grounds of appeal: — First, that although 
the reasons contained in the decision of the Zillah 
Court for rejecting the , 7*affah of 1230 B.S. 
were defective and groundless: yet, independent 
of that, when possession from ancient times by 
payment of a Mocarrcry rent had been proved, 
and the Pott ah of 1230 could not but be deemed 
to be worthy of confirmation, then no assessment of 
rent could take place, either by Unv or justice. That, 
in fact, it clearly appeared that one fixed rent was 
uniformly paid from the time of Mr. Seaton, who was 
appointed Collector of Zillah Naddea in 1797. That 
under such circumstances, a suit for assessment of 
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rent could not, either by law or justice, be right or 
proper. Second, that Mrs. Harris, of whose rights 
the Plaintiff Avas a private purchaser, had in her 
petition, dated 7th By sack, 1251, distinctly acknow- 
ledged that, from the time of Mr. Seaton, the rents 
of this land had been regularly paid at Rs. 64. 1. 12; 
consequently the Plaintiff, who represented her, could 
never possess the right to assess the rent. Third, 
that Maharajah Sreesh (^h under Roy, the father of the 
Plaintiff, had in a kyf( at dated the 6th Falgoon, 1253, 
and in a petition dated 18th Aughnm, 1252, after 
acknowledging the Mouroosee right and fixed rent, 
prayed to obtain the same, and for that reason the 
suit for assessment should be dismissed. 
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The hearing of the special appeal took place 
before Messrs. A. Sconce and H. V. Bayley, two of 
the Judges of the Sudder Dewanny Adawluf, 
and on the 26th of March, 1859, the following judg- 
ment was delivered: — The first point in the special 
appeal is, that as the under-tenure existed about 
the time of the Permanent Settlement, the Plain- 
tiff could only carry an order for enhancement on 
proof that it was liable to be enhanced under the 
provisions of cl. 1, sec. 51, Rog- VIII. of 1793. But 
this plea obviously falls from its own statement. The 
word used is “about,” that is, it is assumed that the 
land in question was first granted to Mr. Seaton, the 
Collector of the district in 1797 ; but the Petitioner 


can only claim the support of the law quoted, on the 
assumption, that her tenure existed at the time of the 
Permanent Settlement, not seven years later. And, 
secondly, it is contended, that the suit is barred, as 
Plaintiff’s predecessors in the estate admitted the 
existence of the tenure. But we find no admission 
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to sustain this pica. Harris, a former proprietor,, 
oiiue ic'niarkcd in a ])etitioii, tliat the tenants had 
[)ai(l rent as they chose; and in another petition, the 
Plaintiff's father spoke of the tenure as a Mouroosee 
jfftt/h/a; hut we have no intimation at all that any of 
tlie proprietors of the estate had reeo^-nised the exist- 
ence of the tenure under distinct terms as to the 
land comprised in it, and the rent winch it bore. 


As the rules of the Suflfh'r Dctranny Court with 
respect to the value of the subject -matter in dispute 
prevented an aj)])lication being' made to that Court 
for leave to ajjpeal to Euglaud , the Appellant, with- 
out a])plying theris jjresented a petition for leave to 
appeal to Her Majesty in f’ouucil, which, in the 
circumstances, was granted (a). 

The appeal came on in the first instance on the 
28t}i and .*^0th days of Noveatber, 1863, when the 
genuineness of the original Pott ah, dated the 23rd 
Bysack, 1 230 ( 4th May, 1 823 ) , being impeached 
l)y the Hesjjondent as a fabricatetl document, their 
JjOrdshi])s {b) directed the ai)peal to stand over for 
that document to l)e transmitted from India (<?). 


(a) See case reportcMf on tliis pdiiit, nom. Sree Mutty Rtmee 
Surnomoye r. Maharajah Sutlceschimder Roy, 8 Mt)ore*s Ind. App. 
Cases, 1()5. 

{b) Present: M<'m!)ers oi tiie J ndivta} Committee — The Rig;ht 
lion l^ord (Jielnistord, the High' Hon. the Ijonl Justice Ivuight 
Bruce, and the Ri«:ht TIon. Sir Jolin Taylor Coleridj^e. 

Assefisvrs: The J{i«:ht Hon. Sir Lawrence Peel, and the Riffht 
Hon. Sir James IV. Colvile. 

(c) See the casC'; ol .\Iussamal Ivhoor Konwur v. Baboo Mood- 
narain 8inf?h, 0 Moore’s Ind. App. Cases, 10; McCarthy r. Judah, 
12 Mooi’e s P. t. ( uses, 4/; and Mason r. The Att. Gen. of 
Jamaica, 4 Moore s P. C. Cases, 2'28, in wineli similar Orders to 
tiansmit original doeumeii's imp(*aehed, as in this case, were mode. 
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This was accordingly done and the appeal was again 
argued. 


The Attorney-General (Sir B 
iMr. Leith, for the Appellant. 


Palmer), and 


This question is of great importance, as it affects 
numerous other persons like the Appellant holding 
under ancienl tenures similar to the one in suit. It is 
submitted, that the decrees of the Zillah Sudder Courts 
appealed from cannot be sustained. By those decrees 
it was declared, that the Plaintiff, a remote purchaser 
by private contract, deriving title through a purchase 
of the Zemivdarif at a public sale to realize arrears 
of Government revenue, was “ entitled to exercise 
the same rights ” as the last-mentioned purchaser, 
including the extraordinarj- powers given bv the 
Regulations to purchasers at Government sales for 
arrears of revenue to avoid and annul sub-tenures 
created since the Decennial Settlement, but, even 
if the decree rightly decided the general prin- 
ciple, which we deny, it was wrong in applying 
the provisions of the public sale law contained in 
sec. 26 of Act. No. I. of 1845 of the Legislative 
Council, those provisions being restricted to pur- 
chasers of estates sold under that Act, which was not 
the case in respect to the Zemindary of the Respon- 
dent. Regulation XI. of 1822, was the sale law under 
which the Zemindary of the Respondent had been 
previously sold in the year 1823, to realize arrears of 

Government revenue, and "" 


powers of the purchaser, 
to annul or avoid such 
derived. Two important 
the construction of secs. 

of 1822. First, it 



from that Regulation the 
Muddoo Soodun Sandial, 
tenures were exclusively 
considerations arise upon 
30, 32, and 33, of Reg. 
is a penal Regulation, 
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and must be construed strictly, or equitably in 
favour of the sub-tenant. Secondly, it declares 
that the orifi,inal |)urchasor “ may ” exercise this 

extraordinary power, but this discretion, we submit, 
must be within a reasonable time after the purchase, 
and tliat such rif-ht wonld b(> absolutely barred after 
twelve years bv the Kef>ulation of Limitation III. of 
179.3, .sec. 14:‘ but Kck- XL of 1822, which was in 
force at the time of tlie sale, has been repealed by Act, 
No. XII. of 1841, sec. 1, without any attempt by the 
original purchaser to exercise the powers conferred 
liy the last-mentioned Kegulation, long before the 
IMaintiff took any steji to exercise the same. The 
new' or substituted iiowers given by that Act are 
restricted to purchasers of estates sold under it. 
The ona.s was upon the Kesixmdent, to prove that as 
Zrmindar he was entitled to enhance the rent of this 
ancient tenure, Heg. V III. 179.1, sec. 51, cl. 2, 
which ho tailed to do. 

Next, with respect to the merits. It appears by 

the evidence that the lands had always been held 

as ]\I ouroosec [sfr)nr(tr<'i' by tlie Respondent and 

tliose under wdiom she derived title, as an ancient 

liereditary tenure created previous to the Decennial 

Settlement, subject only to the payment to the 

ZemimJar of an uniform fixed rent, and the same 

rent has also been paid by five tenants succes- 

sivelv since Seaton’s grant. The Appellant has no 
• 

power of enhancing a fixed rent, S.D.A. Rep., 
Vol. 11, p. 515, year 1848; S.D.A. Rep., Vol. 16, 
p. 365, year 1853. Again, the purchaser of the 
Zemindary at the ijublic sale and those who subse- 
quently became proprietors thereof, from w'hom the 
Respondent derived title, have admitted and confirmed 
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the aiipient hereditary title of the Appellant to hold 
the land.s in que.stion of the Zemindary at a uni- 
form invariable rent, payable to the Zemindar. A 
possessory title is made out by the Appellant, and the 
Respondent is estopped by his own acts and pro- 
ceedings from disputing the right and title of the 
Appellant to hold the lands as an ancient hereditarv 
tenure at a uniform fixed rent. 


With regard to the evidence, the case divides itself 
into two heads, first under the confirmatory Pottah, 
and secondly, the evidence of tenure, independently 
of it. Now, we submit that the confirmatory Pottah 
of Muddou Soudan Sundial, after his purchase at 
the public sale, was sufficiently proved by the evidence 
of the attesting witnesses, and moreover that no evi- 
dence was given by the Respondent to contradict them, 
or to show that the signature to the Pottah was not 
in the grantor’s handwriting. But secondly, without 
such Pottah, even if it be a fabricated,; document, the 
other evidence was sufficient to show that the lauds 
Avere held at an unvarying yearly rent, 

Mr. Forsyth, Q. C'., and Mr. Field, Q. C., for 
the Respondent. 

First, the Respondent deriving his title under 
Muddoo Soodun Sandial, the purchaser at a Govern- 
ment sale under Ben. Reg. XI. of 1822, for arrears of 
revenue, is entitled to enhance the rents of the lands 
in question, and such lands Avere liable to be assessed 
by the Respondent at the current Pergimnah rates. 
The Respondent has acquired all the rights Avhich 
Muddoo Soodun Sandial had Avhen he purchased the 
Zemindary in 1823. By Reg. XLIV. of 1793, sec. 

5, such a tenure upon the Government sale, ceased 
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facto to exist without any act being done by the 
SuRNo*^ purchaser; and the Respondent, as subsequent pur- 
MoviiE chaser by private contract, is entitled to avail him- 
maharajah yelf of that enactment, as he has the same rights as 

the “ purchaser at public sale ” mentioned in the 
5th section, and by this Regulation, which is not 
repealed, to cancel tlie lease. This lease is not, as 
contended by the Appellant, a Mouroosee, or inherit- 
able tenure. In the answer the Appellant calls the 
lands Mociirrert) (fixed) and I stem raree (perpetual). 
Wilson s Glos. It may be that the Court below was 
wrong in applying the provisions of sec. 26 of the Act, 
No. I. of 1845, to this case, as it is restricted to 
sales for Government arrears made under that Act, 
and, therefore, could not apply to a sale made in 1823, 
but that arose from the Appellant referring to that 

Act in her answer. The cases cited by the Appellant 
do not apply. 

Second, there is no evidence of a gran! of ^ny 
Pottah at a fixed and invariable rent to Mr. 
Seaton at any time before or since the Decennial 
Settlement. The alleged grant of a confirmatory 
Pottafi by Maddoo Sondim Sandial bears on the face 
of it evidoice of beijig a fabricated document, and 
the vdtnesses examined in support of it, as was held by 
(he Court below, are wholly unworthy of credit. If 
the Pottah was not made previous to the sale, the 

purchaser and those claiming under him hold' the 
Xemindary freed of the tenure. 

The Attorney General in reply: 


Soetion 


„ of n<)3, which the 

Respondent relies on as having ipso facto, upon 

the sale of the Zemindary in 1823, cancelled the 


we 
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Mouroosee Istemraree Pottah imder whicJi we 1864 . 
hold, is qualified by section 7 of the same Regula- i'^e 
tiou, and at the most, according to a strict 
constrnetion ot those sections, empowers the pur- *'• 

chaser to enhance the rent upon equitable princi- 
jMes. In fact, that Regulation was passed to 
free purchasers from improvident grants made oy 
Talookdars, and to set them free from such obligations. 

Rut section 5 of that Regulation it not expressly, is 
impliedly, repealed by Reg. V. of 1812, sec. 9, "Ind 
XI. of 1822, .secs. 30, 32 and 33, so far as respects 
hereditary tenures giving a transferable right. The 
hardship upon grantees and subordinate interests 
by Reg. XLIV. of 1793 was so great that an Act 
was passed in 1859 to modify it. That Act, however, 
was not in force when this decree was made. Sup- 
posing the confirmatory Pottah to be forged and the 
evidence of the witnesses in support thereof unworthy 
of credit, that instrument may be left out of con- 
sideration, as the other independent evidence of this 
property being an ancient tenure held at an invariable 
fixed rent is conclusive. 


The judgment of the Lords of the Judicial Com- 23 rd July 
mittee, after being reserved, was now delivered by 

The Right Hon. Thk Loan Justice Turneb. 

This was an appeal from a decree of the 8 udder 
jye'wa'Wuy didatalut at (d alcutta of the 26th of ]\darchf 
1859, from a decree of the Judge of the Zillah Court 
of Nuddea, in Bengal, of the 21st of July, 1858, 
confirming substantially, a decree of the Principal 
8 udder Ameen of N.uddea, in Bengal, of the 19th 
of November, 1857. The suit was originally brought 
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In' the Resjjoiulciit ’s father, and the relations of the 
parties to eaoli other were tliose of Zemindar and 
7 aJookdar, tlie Appellant liolding* as mesne tenant a 
portion of t}*e Zeinindartf. The object of the suit is 
to enliance the rent at whicli the Appellant holds that 


Baha^door. ^iiid no question is made upon the Re- 

spondent’s gejieral title, jior upon the relation in 
which the Appellant stands towards him. She does 
not dispute Jus riglit, undo* other circumstances, to 
bring this sort of action against hei', and their Lord- 
ships, theretore, do not enter into tlie question 
whether the action has been properly so brought. 
They give no opinion on tliat point. What the 
Appellant insists upon is, that this present action 
must tail because lier tenure is hereditary and at a 

fixed rent, wJiich the Zemindar has no power to 
enhance. 


It will bo eouveniont in the first place to state 
what, upon the evidence, their Lordships consider to 
be established as to the Appellant’s title, omitting- for 
the present some parts of the evidence on which she 
relies, and to whicli too mucli importance has been, 
as it appears to their Lordships, attached in the 
Courts below. The interest which she represents 
was first created l)y grant in favour of a Mr. Seaton- 
at some date prior to the commencement of this 
century. On parts ol the land comiJiised within his 
grant he laid out gardens and erected factories and 
other buildings, but there is no direct evidence that 
the grant was made for these purposes. He appears 
to have been a Civil servant of the East India Com- 
pany; and after some years, when leaving India for 
England, he sold tlie whole property to the grand- 
thther of the Appellant’s husband; on his death it 
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desoended to the father, and thence in due course to 

her husband, from whom she has inherited it as his 

widow. A portion of the land during this course of 

years has been granted to the Government, and a 

/ 

public College erected thereon. And during the 
whole time of the occupation of these five tenants, the 
same rent has always been paid. Upon this state of 
facts the Appellant contends that she is not merely a 
Mouroosee tenant; that is, one holding by hereditary 
tenure, but that she holds at a fixed rent, and under 
such circumstances as protect her from any enhance- 
ment of it. 

The state of facts on the part of the Respondent is 
this; It appears that while Hurrenauth Roy, Baha- 
door, the father of the Appellant’s husband, was in 
possession, the Government revenue payable by the 
Zemindary fell into arrear, and the property Avas, 
therefore, put up to public auction; one Muddoo 
Soodiin Sandial became the purchaser, and he 
acquired the rights Avhich the then subsisting Regu- 
lations gave to a purchaser at such a sale. After 
some time he sold the Zemindary by private con- 
tract to Mr. Harris, from whom, on his death, 
it passed to his Avidow; from her it AA-as purchased 
by the Maharajah Srees Chuiider Roy, now deceased, 
who in August, 1856, commenced the present suit, 
and on his death the Respondent, inheriting the 
Zemindary, has continued it. 

Upon this state of facts the Respondent contends, 
that as he claims under Muddoo Soodun Sandial, he 
has acquired all rights Avhich Muddoo Soodun Sandial 
had and that as he purchased at a Government 
auction, he was entitled by the Regulations then in 
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force to cancel the lease under which the Appellant's 
ancestor was holding, and of course to impose new 
terms as to the rent. 

It is, as it seems to their Lordships, necessary to 
the Respondent's success, that Muddoo Soodv7i 
Sandial should have had in him, at the time when 
he sold to Mr. Harris, the rights above stated, so 
that he himself might at that time have enhanced 
the rent of these lands; that these rights should have 
passed to Mr. Harris, and the subsequent purchasers 
of the property down to and including the Re- 
spondent’s father; and that they either could not have 

been or have not been in fact Avaived bv the Re- 

% 

spondent’s father or by any one of the prior OA\niers, 
for unless this be the case, their Lordships see no 
ground on which the hereditary tenure could be dis- 
turbed or the rent enhanced. 


The reliance of the Respondent is on some one of 
the Regulations which have been made at different 
times in regard to purchasers at Government auction 
sales in the case of Zamiudaries, from which the 
Government income has not been duly paid. These 
Regulations have been couched in different language, 
but all with the same policy in view, as regards the 
present question. It has been assumed, as the foun- 
dation of them, that tlie default of the Zcaihular 
may have been occasioned by improvident grants of 
Talool's and other subordinate tenures at inadequate 
rents: that tliis was in lireach of the condition on 
which the fund was originally created by the Sove- 
reign I^ower; and the purchaser, therefore, has been 
set free from the obligation of these grants, with 
cortuiii specified exceptions, and with eertaixi Umita- 
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tions of his power as to new tenancies to be created. 
These laws, however, cannot but occasionally operate 
very hardly on the grantees of snbordinate interests, 
and they have, therefore, been materially modified by 
an Act of 1859, not in force when this decree was 
made, and not, therefore, directly applicable to it; 
but such Regulations must on general principles 
receive a strict construction. There seems to have 
been doubt in the minds of the Respondent’s advisers 
on which of these Regulations his ease could safely 
be rested, and it would appear from the proceedings 
in the Court below that it was intended to rest it 
on Regulation Act, No. 1 of 1845, which certainly 
would not have supported it, because the sale relied 
on was not effected under that Regulation, and its 
provisions are limited to sales so effected. Upon the 
argument before their Lordships the Counsel for the 
Respondent relied on the fifth section of Regulation 
XLIV. of 1793, which is the earliest of the Regula- 
tions on this subject, and they contended that, although 
subsequent Regulations upon the subject have been 
passed in different language and repealed, this fifth 
section of Regulation XLIV., 1793, has never been 
repealed, but was in force at the time when the sale in- 
question v^as made and this action v^as conamenced. 
Whether upon the true construction of all the Regula- 
tions taken together this particular section ought to be 
taken to have been repealed or not, their Lordships 
do not think it necessary to determine. They assume 
in favour of the Respondent that it stands unrepealed 
and in full force, and will deal mth the case upon 
that footing. The language of this section is no 
doubt favourable to the Respondent’s case. It 
provides that when a Zewwdary is sold at a public 
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sale for discharge of arrears due from the proprietors 
to the Govcnimeiit, all engagements which such 
proprietors shall have contracted with dependent 
Talookdars, whose Talooks may be situated in the 
lands sold, as also all leases to under-farmers and 
Pottahs to Eyoif^ (with the exception of the engage- 
ments, Poffahs, and leases specified in sections vii. 
and viii.,) shall stand cancelled from the day of 
sale, and the purchaser or purchasers of the lands 
shall be at liberty to collect from such dependent 
Talookdars, and from the liyofs or cultivators of the 
lands let in farm, and the lands not farmed, whatever 
the former proprietor would have been entitled to 
demand according to the established usages and rates 
of the Perymiiiah or District in which such lands may 
1)0 situated had tlio engagements so cancelled never 
existed.’^ But the seventh section of this same Re- 
gulation provides, tliat this is not to authorise the 
assessment of any increase u])on the lands of such 
dependent Talookdars, as were exempted from in- 
crease at the Decennial Settlement of 1793. 


Their Lordships do not, upon any evidence in the 
case, on which they think it safe to rely, see their 
way to the belief that the Appellant brings her case 
within the seventh section, but thev cite it because it 

7 i 

may have a bearing on the construction of the lan- 
guage of the fifth section. The Res])omlent contends 
that l)y the oi)eration of the words ‘‘stand cancelled 
from the day of sale," tlu‘ existing interests of the 
Talookdar, ipso /defo, ceased to exist, without any act 
(lone by the puieliaser; that was incapable of 
confirmation or being set up by him or his successors; 
and that where, from the acquiescence of the pur- 
chaser or those claiming under him, the ])Ossession 
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had remained in the Talookdar and those claiming ^864. 
under him undisturbed, and the original rent had 
been received, no matter for how long a period, or 
through whatever number of mesne conveyances, it maharajah 
still remained a bare possession at the will of the 
Zemindar for the time being, and the rent always 
liable to enhancement. In this hard and literal 
eonsti’uctiou of the words cited above, their Lord- 
ships do not concur. They think, that their meaning 
is properly to be collected from the policy and intent 
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in other 
seventh 
the pro- 
familiar 


of the Regulation, from the language used 
parts of the same section, and from the 
section, which creates an exception out of 
visions of that section. English la^^yers are 
with this principle of construction 
as the time of Lord Col^e (see 1st 
disabling Statute of 1st Eliz., c, 
in several modern reported cases 
and tenant, on clauses of forfeiture in leases, 
which make a Bishop’s grant “ utterty void and of 
none effect to all intents, constructions, and purposes,” 

4 » 

have been held not to prevent the grant from being 
good and binding on the grantor, and in some cases 
confirmable by the successor; and so a proviso in a 


applied as early 
Inst. 45) to the 
xix. sec. 5, and 
between landlord 

Words 


lease, that it should be void altogether in case the 
tenant should neglect to do a certain act, has been 
held onlv to make it voidable at the option of the 
landlord. Their Lordships do not cite these as 
authorities governing this case, but mention them 
only as illustrating a general principle of construction 
which for its justice, reasonableness, and convenience, 
must be considered of nniveisal application. In the 
present case the object of the Government Avas that 
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the junutw should ho duly paid, and that the means 
of paying* it sI»ould not be "witlidrawn by the impro- 
vident grants of the Zewindars who had made 
default; but eases of default might often arise where 
no improvideiit grant had been made, where the 
TaloolyJars and the Fyots held at proper rents, and 
the default was owing to extravagance, mismanage- 
ment, or other causes. — in such cases the Government 
cannot be supposed to have intended a wanton and 
uniust disturbance of vested interests. Tt is true that 
the section makes no distinction in terms between the 
two classes of cases, and it would be unsafe in con- 


struction to make any such; but the consideration 
furnishes reason for such limitation, both as to time 
and extent of operation, as the words "will admit, 
indeed seem to require, in order to give effect to the 
whole sentence. Now, looking a*t what follows in 
the same clause, it is obvious that no such absolute 
cancellation was intended, for the power expressly 
and affirmatively given to the purchaser supposes 
the TaJookdars and the Fyots to remain in all re- 
spects as before, except that they become liable to 
a certain limited increase of rent, “according to the 
established usag*es and rates of the Pergun'iiah or 
district;” words in themselves showing, that the 
section was directed to cases In which grants had 
been made with reservations of rent below those 
usages and rates. It is to bo observed also that in 
teims this jjower is given only to the purchaser him- 
selt, A\hich would ordinarily suffice to remedy the 
mischief in contemplation. The language of the 
(‘xception, too, h\ section seven shows, that what was 
<um<‘d at by section five, was not the destruction of 
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tenure, but the increase of ^ent, 
specified and equitable limitations. 


under certain 


The conclusion at which their Lordships have 
arrived as to the construction of the section is this — 
that a power was given by it to the purchaser at a 
Government sale for arrears to avoid the subsisting- 
engagements as to rent, and to increase the rent to 
that amount at which, according to the established 
usages and rates of the Pergunnah , or District, it 
would have stood had the cancelled engagement so 
avoided never existed. This gives it a just and rea- 
sonable operation, and virtually it would have had 
none, when the existing rent was already according 
to the usages and rate of the Pergunnah. 

This conclusion is of great importance in the de- 
termination of the remaining questions. The sale to 
Muddoo Suodun Sandial, according to the Respon- 
dent’s own case, took place some time before 1823, 
and he found those under whom the Appellant claims 
holding the land at an old rent of Rs. 64. la. 12p. ; 
he did not attempt to disturb the occupation or in- 
crease this rent, but received it during all the time 
he remained owner. He sold by private contract to 
Mr. Harris, from whom it passed to his widow, Mrs. 
Harris, and from her again by private contract to 
the Respondent’s father. Maharajah Sreesh Chunder 
Roy, as has been already stated. During all this 
time (and for a considerable period before, so far as 
appears indeed from the very creation of the tenure 
more than sixty years ago), the same rent has 
always been paid; and there is no evidence that 
when first imposed— nay, even when the purchase 
was made, it was not a perfectly adequate rent for the 
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property. Great chan^'cs in the value of property 
have now arif^on, and tlie Respondent demands by his 
plaint an annual rent of Rs. 1,470, or nearly twenty- 
three times the amount of the original rent, according, 
as he states it, to the actual rate current in the 
village. 

If the section in question did not authorize the 
purchaser to disturb the possession, and left him an 
option to confirm the existing rate of rent, there 
seems to be the strongest evidence that he exercised 
that option in favoui* of the TalooJidar; and even if 
the same rights passed from him unimpaired to Mr. 
Harris, and in succession to ilioso who claim undei* 
liim, the evidence is equally strong — nay, as regards 
Mrs. Harris jjersonally, it is stronger. It is, there- 
fore, unnecessary to decide whether the section is to 
he construed as giving a power only to the purchaser, 
or to him and liis heirs, or a power attached to the 
Zrmiudartf, which passed to subsequent purchasers. 
Their Lordships, moreover, obsei've that the power 
given is to collect what the former proprietor would 
have been entitled to demand, if the cancelled engage' 
ment had never been made; words which seem to 
point to something to be done on the change of owner- ^ 
ship, not to something to be done after any indefinite 
lapse of time; and, as before remarked, in terms the 
power is given only to the purchaser himself, as to 
whom reasons might apply which would not extend 
to subsequent jiurchasers from him. 4''lioir Lordships, 
however, pronounce no opinion on Ibis question, it 
not being necessary to decide it. They say no more 
than that a construction whicli would render the title 
to property unnecessarily uncertain, ought not, in 
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their judgment, to be given to a power of this de- 
scription. 

On examining the Regulations their Lordships are 
satisfied that the Respondent’s case can rest only on 
the powers given by the section in question; and 
they are of opinion that those powers, assuming 
them to be in force, will not support the present 
action. They are glad to find that it is not their 
duty to support a claim Avhich appears to them to be 
unjust. During the long period for which this pro- 
perty has been held at a small unvarying rent, it has 
been bought and sold, and changes and improve- 
ments have been made, no doubt at a considerable 
expense, and upon the faith of the rent to the 
Zemindar continuing unchanged: he has purchased 
while that state of things existed, and it must be pre- 
sumed for a price calculated accordingly; and it is 
manifestly unjust that he should be allowed to dis- 
turb it. 
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It will have been observed that their Lordships 
have arrived at their conclusion without considering 
either the parol evidence of the Appellant, or a con- 
firmatory Pottah produced by her as having been 
g'l’anted bv M uddoo Soodim Sandial, which, if 
received by the Courts below, would have con- 
cluded the case in her favour. Both these Courts, 
however, treated the whole of the parol evidence as 
unworthy of credit, and the Pottah as a forged in- 
strument; and their Lordships regret that on the 
fullest consideration they are not prepared to differ 
from them iu these conclusions. When false wit- 
nesses or forged documents are produced in support 
of a case, the fact naturally creates suspicion as to 
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the case itself; and if the evidence on which theii’ 

Lordships act depended in any degree for its credi- 

hility or weight on such witnesses, or document, they 

would have paused as to their conclusion. The fact 

is not so, however, in the present case; their Lord- 

ships believe they iiav<» to deal with a just case 

foolishly and wickedly attempted to be supported 

l^v false evidence. This misconduct must not 
« 

mislead them in the advice they will have to tender 
to Her Majesty, whicli will be that the appeal be 
sustained, the decrees comjjlained of reversed, the 
plaint in the suit dismissed, and any costs which may 
have been paid by the Appellant in the Courts below 
re-funded, but that no costs of the appeal, or of any 
of the proceedings below, be allowed to the Appel- 
lant. 
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SeVVA J I ViJAYA Ragkunadha 
Valoji Kristnan Gopalak 

AND 

Chinna Nayana Chetti 



Appellant, 


Respoyident,'^' 


On appeal from the Sudder Dewanny Adawlut at 

Madras. 


Practice — Suit for rvclctuption- of mortpayc — Defendant in undiMurbtd 
possetiniou for over 40 ifears — Burdm of proof of iiihj — SpecUd 
appeal — Grounda — Question!} of fact — Interference. 


yuit by A. to recover real estate in the possession of B and of his 
predecessors, whose title had been unchallenged for forty-four years, on 
the ground tliat the estate was mortgaged only by .1 's ancestors, and that 
B and those claiming under him were only usufructory mortgagees in 
possession. Held, that the onus prooandi was on A, who could only 
succeed by the strength of his owm title, and not by reason of the 

weakness of B 's title. 

If a party put in evidence in support of liis title, documents proved to 
1 ) 1 * foro'ed ‘but the other evidence adduced by him is not impeatOied, 
the Court,’ iu rejecting the forged .lop^meiits, take Hie unimpeachod 

evidence into consideration, and if satisfied, adjudicate tlieieon. 

.\ct No XVI of 1853, c. 4, enacts, tliat no special appeal shall lie, 

nor shall' anv decision be reversed, altered, or remanded by any ot 

!i Couits upon the ground that the decasion ot any question of 

“s eontraiy o. Tr not ivarrautcd by. evidence taken, or any proba- 
fact record. Held, that such enactment was to be 

bility deduced ’except where the decree of tho 

inferit Court is founded on an inference ot law, when a special appeal 

lies to the Undder Dewanny Adawlut. 


This suit was brought 
of Comhaconiim by the 
of Madukiir, against the 


ill the subordinate Court 
Appellant, the Z emindar 
Bespondent and others, to 


Members of the Judicial Committee, —The Right 

fus“ice Turned and the Master of the Rolls (The Right Hon. Sir 
John Romilly). 

Assessors: The Right Hon. Sir Lawrence Peel, and the Right 
Hon. Sif James \V. Colvile. 


12th &. i3tb 

Dec. 1864 
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Thus when the •lurlgc of tlu- iiilVriur Court stated that the iuelination 
of his opinion was, that thero IkhI lu'en a sale, liut that the Ucfondaiit 
<<MiId not velv upon that fhfenec, l)e('ausc“ )»e liad attempted to strengthen 
liis case hy a forged liiH of sale, and that the estate, if not sold, must 
have ))een mortgaged, as insisted l>y the l-'laintiff. and thereupon decided 
witlmut further proof that the estato was mortgaged; such .iudgineut was 
held not to l»e a finding of faid, hut an inforenee of law, and analogous 
to a misdireeticii of a Jinlge to a jury, and, in such eireuinstanecs, a 
spei'ial ajipeal to the Siifldti' Dticotutii AduK'hil lies from such decree. 


ro(*o\'cr tlio villu^’c ol ( flciifciiHOi'ticindopiiyom^ which 
liad Itccii in llio uiiintcM‘i‘uptcd po.^scssion oi the 
Hesi)oiulont and those und(*r whom ho claimed for 
upwards of forty-four years bet'ore Ihe institution of 

the sitit. 


The case of the Ai)penant was, that one Tapilaifa his 
KrandmotluM', in the year 1805, mortgaged the village 
and tlie title deeds to one PaUniii/appa Cheffi for 300 
pons, under a mortgage Bond, and put him in ])OS- 
session, stipulating tliat lie slionld enjoy the same in 
lieu of interest, and restore the village on repayment 
of the mortgage money. The Respondent, on the other 
iiand, relied fni liis length of iiossession, contending 
that Palanipappa Chrtti, through whom he claimed, 
became the absolute owner of the village under a Bill 
of sale, dated the 15th of d/a/y, 1805, executed by 
Valoji Malkh'cn Gopalai'j the Appellant's grandfather, 
in consideration of the sura ot *250 po)is, and he sub- 
mitted, that the l)urthen of proof was on the Appeal- 
hint to prove tlu* allegation that tlic village was, as 
lie alleged, mortgaged and nut sold. 


'The plaint was tiled in Scpfynihor, 1840, against 
Parrafkirhi, the widow ot* Palanijfa ppa Chetfi, Selva- 
napaka Tcran, his heir, Scl ranapaka Subba 

and IkPulilinffor tVa*///, the sons of one Gopala 
Chottk and the Respondent, ('hin)ta Xapana Cheiti. 
The [)laint alleged that Tapilapa, through whom 

the Plaintilf traced his title, had, in the year 1805, 


ON APPEAL PROM THE EAST INDIES- 


153 


mortgaged the estate to Palaniyappa Chetti^ and that 
the alleged Bill of sale in that year by the Appellant’s 
grandfather, Valoji Maikken Gopalar, was a loi’gery, 
as he had died in 1799, before the date of the alleged 
Bill of sale, and prayed for the delivery back of the 
village on repayment of the mortgage money. 


The Respondent alone appeared and, by his answer, 
relied on the fact that the estate in question had not 
been in the possession of the Appellant or his ancestors 
for the last forty-four years, but had been in the pos- 
session during that time, ^vith the mirassi and other 
rights, of the first Defendant’s husband, and then of 
the third Defendant’s father, afterwards of the third 
Defendant, and the Respondent successively; that the 
Appellant’s grandfather, Valoji Maikken Gopalar, had 
sold the village to Palaniyappa Chetti, by a Bill of sale 
dated the 17th of May, 1805, for 250 pons, and that 
the village had been registered in Fusli 1215 (1805), 
in his name, as the sole proprietor; that as the second 
Defendant was a minor, his mother and guardian, 
Parvati Achi, sold the village to the third De- 
fendant’s father, Gopala Chetti, on the 18th of 
February, 1813, for 250 pons, put him in posses- 
sion thereof, and got it registered in his name as the 
sole proprietor; that Gopala Chetti, on the 16th of 
July, 1837, sold it to his son, the third Defendant, 
who continued in possession for a great number of 
years, having improved it at a great outlay; that the 
estate, having been for a long time in Defendant’s pos- 
session by virtue of a mortgage lien derived from the 
third Defendant, was afterwards sold to him on the 
13th of July, 1845, for Rs. 12,250, under a registered 
Bill of sale, and that the Respondent had further re- 
paired and improved it at a large outlay. It was 
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furtlior insisted, that the suit was barred by cl. 4, sec. 
18, Mari. Reg*. II. of 1802; and that that Plaintitf’s 
allegation that his grandfather died in 1799 was 
not true, and tliat he was alive in the year 1805, 

The cause being at issue the Appellant examined 
witnesses to prove the alleged mortgage by Tayilaya to 
PalaaiyapjHt ('iirtii, and of the demands and promises 
at different times to restore the village. The Respon- 
dent put in evidence, among other documents, the 
alleged Bill of sale by ralaji Maikkra Gopalar to 
Palaniyappa Chcttiy of the estate in question, dated 
the 15th of May, 1805, and the receipt of the same 
date. As the witnesses to this instrument were dead, 
three witnesses were examined to prove some of the 
attesting witnesses’ handwriting. These instruments 
were challenged by the Appellant as forgeries. 

The acting Judge of the subordinate Court of 
Conibacomiai (Mr. G. M. Swiuton), by his decree, 
dated the 17th of Norembcr, 1851, declared that the 
estate was only mortgaged, and ordered the Respondent 
to relinquish the village to the Appellant on receipt 
of 300 pons, and to pay the Ai)pellant’s costs. 

The Respondent appealed from his decision to the 
Civil Court of Conibaco)inni , and among his grounds 
of appeal, again relied on the Bill of sale in 1805. 

On the 26th of October, 1854, Mr. Scoff, the Judge 
of the Civil Court, gave judgment on the appeal as 
follows: “1 agree with the acting subordinate Judge 
in thinking that the J^laintiff's grandfather, Valoji 
Maikken Gopalar died before the date of the ex- 
liibits 3 and 4 (the Bill of sale and i-eceipt of 
the 15th of May, 1805), and consequently that these 
documents must be considered as fabrications, the 
assumption now advanced by the Appellant, tliat 
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they were in reality executed by Valoji’s younger 
brother, but were drawn up in the name of the elder, 
because the mirass was still registered in his name, 
being without any proof wdiatever. The Appellant 
has, therefore, failed to show that the village was 
sold to Palaniyappa Chrtti, and i+' it was not sold, it 
must have been mortgaged, as contended by the 
Plaintiff, and I must, therefore, affirm that part of 
the decree of the lower ('ourt wliich decides that the 
village w'as mortgaged. At the same time, judging 
from the various documents obtained by the Appellant 
from the Collector’s Office, I am inclined to think 
that the village was sold, and that the Bill of sale has 
been lost, and I am of opinion, that the Appellant has 
broken down his own case by making it rest on title- 
deeds that are evidently fabrications; he has resorted 
-j-Q forgery to establish his claims, and he must take 
the consequences of his own act. The Court is not 
at liberty to assume for him a position which he has 
himself rejected. Although, therefore, I affirm that 


part of the subordinate Judge’s decree, 1 cannot con- 
cur with him in thinking that either justice or the 
practice of the Courts requires that a village, so 
-reatly improved as to be worth upwards of Rs. 
12 000 should be delivered up to the mortgagor for 
less than a twentieth part of the sum. The mort- 
oagee is entitled to be remunerated for the improve- 
ments he has made, but for the purpose of ascertain- 
i„g Whixt they are, and in order that a fresh decree 
may be passed on that point only. I remand the suit 
to the Court of original jurisdiction. The parties 

will pay their own costs of appeal.” 


The 

Svdder 


Respondent presented a special appeal to the 
Court against the above decree of the Civil 
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Court, but it was dismissed on the ground that the 
Court could not admit a special appeal, while the 

suit was remanded. 

The suit being' remanded to the subordinate Courts 
for the purpose of taking evidence in regard to the 
improvements by the mortgagee and those claiming 
under liim, witnesses wfu’e calhul tor that purpose by 
the Respondent. 

Tlie subordinate Judge (Mr. hmcs), by his revised 
decree, decided that the decree oiuginally passed 
should stand without alteration. 

The Respondent api)ealed from this revised decree 
to the Civil (V)urt, but the (hvil Court dismissed such 
appeal. 

Whereupon the Respondent presented a petition 
of special ai)peal to the Siuhh'r Court for the follow- 
ing* reasons; tliat the decree in the appeal which 
dealt with the title to the pro})erty, was erroneous. 
Tluit the Civil Judge would evidently have found in 
Petitioner’s favour, only for the Bill of sale and 
receipt. That no attempt luul been made to show 
that these documents, if forgeries, were fabricated 
by him, and he submitted that his title, which 
was admitted by the Civil Judge to be sufficiently 

proved from other sources, could not be vitiated by 

tlie mere fact that two fabricated documents were 
handed over to him when he purchased the pro- 
perty. That the Plaintiff in ejectment must re- 

cover upon the strength of his own title, and that 
this had been found against him by the Civil Judge. 
That the Plaintiff’s claim was barred by the Regula- 
tion of Limitations. That the decree of the Civil 
Judge was also erroneous, since the evidence proved 
tliat considerable sums had been laid out in improve- 
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ments, and that mere variance, or vagueness, as to the 
precise amount, did not justify him in utterly rejecting 

the claim. 


On the 6th 


1858, an 

admitting 


Order was 
the special 


of Septemher, 
made by the Smhler Court, 
appeal. 

After hearing" the appeal, on the 5th of March, 
1859, the Judges of the Surlder Court (consisting of 
Messrs. Hooper, Strange and Phillips) reversed the 
decrees of the Court below and dismissed the suit. 
The matei'ial pai’t of the decree was in these terms: 

‘‘ 111 a case like the present, where there has been 

lengthened occupancy, with repeated transfer from 
one party to another, it was imperative on the 
Plaintiff to show that, during this long interval, his 
alleged rights had been acknowledged; but it is 
plain from the decree of the Civil Judge, that 
he has not accepted whatever evidence the Plain- 
tiff' may have adduced in proof of such recogni- 
tion of title in him. The Civil Judge, in concurring 
with the Subordinate Judge that the Defendant s 
exhibits, Nos. 3 and 4 are forgeries, observes, that 
as the Defendant has failed to show that the land 
was sold to Palaniyappa Chetti, it followed that he 
must have received it on mortgage. The Sudder 
Adawhit cannot concur in such a conclusion. Indeed, 
in the next succeeding paragraph the Civil Judge 
himself demonstrates it to be untenable. He there 
records his opinion, based upon various documents 
obtaiMd by the Defendant from the Colleotor’e offlee, 
that the land actually was sold, that the Bill of sa.e 
has been lost, and that the Defendant has Propped 
his case with fabricated documents. The Civil 
be thought that such resort on his part pre- 
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eludes him from giving* a decree in liis favour. It is 
apparent to the Sudder Court that, owing to a 
presumed legal bar, the Civil Judge has given a 
decision on a point of fact against his own conviction. 
The Sifdder Adaivhd are, therefore, of opinion that 
there is no such bar in the case. The land has 
passed from hand to hand; and it is hard to fix the 
presumed forgeries upon the Defendant. He may 
verv well have derived the documents as the muni- 
ments of title from the last vendor. Nor, in a case 
like the jiresent, should tlH‘ Plaintiff gain his cause 
upon the weakness of tlie evidence on tlie other side. 
But, as above observed, the Judge has found docu- 
mentarv evidence derived out of the Collector’s 
records, establisliing, in his o])inion, the fact of the 
disputed sale; and it is clear to the Sudder Adawluf 
that the Defendant is entitled to the benefit of this 
opinion.” 

From this decree the present appeal was brought. 

. -Ceneral (Sir H. Palmer) and 
Mr. IF. IF. Ma<‘kes(>}t, for the Appellant. 

First. A special appeal ought not to have been 
admitted by the Sudder Court, as none of the 
grounds allowed by Act, No. XVI. of 1853, with 
respect to special appeals, existed. It was not com- 
petent for that C’ourt to reverse, or alter, the decree 
of the Civil C^ourt, on any (luestion of fact, upon the 
assumption that such decisions were contrary to or not 
warranted by the evidence taken in the suit, or upon 
any probabilities suggested by the Sudder Court. 

Secondly, upon the merits, we submit the decree 
was erroneous. The estate was mortgaged by the 
Appellant's grandmother to Palaniijappa Cheiti in the 
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year 1805, and could not have been lawfully sold by 
her. The right of redemption was kept alive by 
demands upon and admissions made bj'' the mortgagee, 
or those claiming under him ever since. The Bill of 
sale and the receipt of the 15th of May, 1805, wei-e 
satisfactoi’ily proved to be forgeries, and there is no 
other evidence from which any valid sale could be 
established or even presumed. 

Sir Hugh Cairns, Q.C., and Mr. Pontifex, 
appeared for the Respondent. 


Their Lordships, however, without calling upon 
them, delivered judgment by 

The Mastek of the Rolls. 

Their Lordships are of opinion that the decree of 
the Siidfiur Dewauny Adawlut must be affirmed. 

Two (juestions are raised in this appeal; first, 
whether the Sud(h'r Deivanny Adawlut had power 
under the Act, No. XVI. of 1853, to permit a special 
apiieal in this case ; and secondly, whether on the merits, 
the decision of the inferior Court was correct. On both 
these points their Lordships concur with the Sudder 
Deivanny Adawlut; but in order to explain the view 
thev take of the application of the Act, No. X'VI. 
of 1853 to this case, it will be convenient to refer to 
the facts of this appeal, and in doing so to consider 

the merits of the case. 

It is a suit instituted by the Appellant in Sep. 
teniber 1849, to recover possession of a village 
which has been held without disturbance since the 
vear 1805. The Appellant alleges, that in the 
Lnth of May in that year Tayilaya, the widow of 
the former owner, Valoji Gopalar, who had no power 
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to sell, made a mortgage of this village for 300 pons 
to Palaniyappa Chetti, and put him into possession 
on an agreement that the nsufrnet of the village 
should be set off as against the interest on the 
mortgage. 

To succeed in such a case as this, it is obvious 
tliat the burthen of proof lies on the Appellant. 

A Plaintiff who alleges that his ancestor, forty- 
four years ago, made a mortgage to the ancestor of 
tile pi’esent jiossessor of a |)roperty, and by virtue 
thereof seeks to dis])ossess the ])resent possessor, 
must })rove his case clearly and indefeasibly. He 
must succeed by the strength of his own title, and 
not by I'eason of the weakness of his opponent’s. It 
would be contrary to all jirinciples of law and justice, 
that upon such an allegation, a Plaintiff should be 
able to recjuire the present ])Ossessor to prove his 
title, and if he failed in doing so to dispossess him of 
the land in question. 

The first material thing, therefore, is to examine 
hoAv far the Plaintiff’s evidence establishes the fact 
of the mortgage. The original mortgage is not pro- 
duced; no copy of it is produced; it never was regis- 
tered. The whole of the evidence respecting it is 
that of three witnesses, Anaiida Pillai, 76 years, 
TanJfi Servagaraw , sixty-eight or sixty-nine years, 
and ]^rul{atases]ia Aggar, seventy years, who all swear 
that a mortgage of the village in question, for 300 
pons, was executed by Tagilaga, in her house, at 
10 or 11 o’clock in the morning, and that she received 
the 300 pons in Tanjore fanams. 

Notwithstanding the minute accuracy of these ^^’it- 
nesses’ recollection, their Lordships are of opinion, 
that it would be too dangerous to act upon this 
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evidence, if unsupported by any other testimony, in 

order to disturb an uninterrupted possession of forty- 
four years. 

There is also evidence of some applications by the 
Plaintitf, and by the preceding- alleged owners of the 
equity of redemption, to redeem the mortgage. But 
with this exception, the Plaintiff’s case is in fact 
wholly unsupported by any other evidence adduced 
by him. The Court of original jurisdiction seems 
indeed pi-incipally to have relied on the Defendant’s 
evidence for the support of the Plaintiff’s case. It 
may undoubtedly sometimes happen that the evidence 
adduced by the Defendant, instead of supporting his 
case, may establish that of his adversary. It remains 
to be examined whether that is so in the present 
instance. The Defendant alleges that Valoji Gopalar 
sold the village to Palaniyappa Chetti, through whom 
the Defendant claims. He puts in evidence a Bill of 
sale purporting to be executed by Valoji Gopalar and 
supports it by many witnesses. This document is 
clearly shown to have been a forgery, and it is not 
only sufficient to destroy this supposed Bill of sale, but 
to throw discredit on the oral testimony which the 
Defendant adduces. But their Lordships are of 
opinion that it goes no farther, and that it does not 
follow, because the Bill of sale adduced by the Defen- 
dants is forged, that the evidence adduced by the 
Plaintiff must be correct. It might be possibly 

rule if, as Mr. Scott expresses 
that where a party “has re- 
establish his claim, he must 
of his own act, and that the 
Court is not at liberty to assume for him a position 

which he has himself rejected’’ {a). 

{a) Ante p. J55. 

M 


an advantageous 
in his judgment, 
sorted to forgery to 
take the consequences 
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But their Lordships are unable to arrive at that 
conclusion, and are apprehensive that if such was 
the ijractice adoided, some cases might occur m 
vvliich the (’ouit could not determine the point in 
issue in favour of either i)arty. We think also, that 
in this case, even if this rule were adopted, it is 
pushed too far, as, though the Bill of sale is found to 
have been forged, the knowledge of the forgery is not 
brought home to the Defendant. We find also in 
a recent case, Uawr S'nnio)iiut/rr v. Maharajah 
Huttrrschauder Hoff (a), this Committee gave effect to 
the Defendant’s title, although a. document by which 
she sought to strengthen it was found to be a forgery. 

The ivideiice which is not susceptible of being 
forged is priau, farir strongly in favour of the 

Defendant. 

Bossessiou of the village, by persons through whom 
the Dtfendant claims, is proved by accounts regis- 
tered in the years HSO.u, ISOb, 1807, 1829, 1839, 
1^44. An arzrc of ‘23rd of March, 1816, addressed 
by the Tashihlar of Maniiarffudl to the Collector of 
Taujorc, and the answer of the Collector of the ‘ind 
of April following, si)eaks distinctly of the village 
having been sold to (lopala ChctU in 1804, a year 

previous to the period alleged by the Plaintift as the 
date of the mortgage by the Taifilaifa. 

Wu think the ])rep()ndoranee of ovidcnce is in 

favour of the Dotondant, oven if the burthen of proof 

lav on liini. However much the want of trust- 
worthiness in the evidence of eases from hidia is to 
he regretted, we eannot by reason of the proof that a 
document adduced by one party is forged, transfer the 
])roperty in which he and those through whom he 


(tr) Ante p. 124. 
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claims have been in possession at the date of the suit 
for forty-four years, to another, who has not, in the 
opinion of their Lordships, established any right to it 
himself. If, therefore, the case had come before their 
Lordships, unfettered by any question on the Act, 
No. XVI. of 1853, they would have had no hesitation 
in concurring with the Sudder Deivanmj Adawlut, in 
holding that the Plaintiff had not established his 
case, and that his plaint ought to he dismissed. 

The remaining point on which the Appellant 
mainly relies is, however, one of great importance; 
and, if determined in his favoui', supersedes the 
question of merits. 

The point is that by reason of the proviso in the 
4th paragrapli of the 4th clause of the Act, No. XVI. 
of 1853, the Sudder Deivanny Adawlut had no power 
to admit the special appeal. The Avords of the clause 
are these: “Provided always, that no such special 
appeal shall lie, nor shall any such decision be re- 
versed, altered, or remanded by any of the said 
Sudder Courts, upon the ground that the decision of 
any question of fact is contrary to or not warranted 
by the evidence duly taken in the cause, or any pro- 
bability deduced from the record.” 

Their Lordships think it of great importance that 
this proAUsion should be carried to its full legitimate 
extent, and that no appeal should be allowed on 
account of difference of opinion as to the value of 
GAddence. But their Lordships concur Avith the 
Sudder Darauuy Adawlut that this is not the 
present case. Mr. Scott, \A4iose judgment is appealed 
from to the Sudder Court, docs not find, as a fact, that 
the Plaintiff laid proA-ed the mortgage he alleged. f)n 
the contrary, he states the inclination of his opinion 
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to be, that the evidence proved a sale, but that 
the Defendant was not at liberty to rely on that 
evidence by reason of his having adduced and reUed 
on a forged Bill of sale. What Mr. Scott does 
find is a conclusion of law. His words are these: 

“ The Appellant has failed to show that the village 
was sold to Palaninappa Chefti, and if it was not 
sold, it must have been mortgaged, as contended 
bv the Plaintiff, and T must, therefore, affirm that 
part of the <leere.‘ of the lower (Vmrt which decides 

that the village was mortgaged” (a-). 

'Phe Sufldci- Dciruinip Ailaicliit considered this not 
to be a finding of fact, but an inference of law, and 
accordingly allowed a si)ecial appeal. Their Lordships 
concur in this view. By way of testing the accuraey 
of if, it may be supposed that the case had la'cn tried 
la'fore a jury in this country, and that the .hidge had 
directed the jury in the words of the Civil Judge 
which 1 have just read, namely: “The Appellant has 
tailed to show that tlu' village was sold to Pahvn- 
pappa ('heffi. and if it was not sold it must have 
been mortgaged, as contended by the Plaintifl. It is 
vonr dntv, therefore, to find that the village was 

n^heir Ijordships tMitcrtaiii iio doubt that a Kill 
ot‘ exception ov misdiroci ion to the jury would 
have bccMi sustained it* such direction had been 
oiven. Thai is, that such a statement would have 
t'finstitnted a misdirection in point of law, upon the 
ri'liance of which, the jury found the fact of the 

mortKai»e. 

Their Lordships, 

Act, No. XVT. of 


therefore, are of opinion, that the 
1853, does not prevent a special 


(n) Ante p. 155. 
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appeal in this case, and that the Stidder Dewanny 
Adaivlut was right in admitting the appeal, and 
dismissing the Plaintiff’s plaint. This appeal will 
be dismissed, ^^^th costs. 


JosiAH Patrick Wise ano Aynun 
Bebee - - - 


App(d1ants, 
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Bhoobun Moyee Debia Chow- 

DRAINEE AND RaJENDUR KiSHORE 

Acharj - Res 2 :> ondents , 


On ajypeal from the Siidder Deivanny Adaivlut 

at Calcntta. 


■Benqal Regulation XI of \S22—Sale of Zemindari for arrears of revenue 

' Effect on under-t entires — Molcurrari grant — Auction purchaser s 

right to resume — Deed — Genuineness — JPresumption as to — Evidence — 

Appreciation, 

A purchaser of a Zemindary at a Goverjimeiit sale under Ben. ^eg. XI. 
of 1822 to satisfy arrears of revenue, is entitled as purchaser, first, to 
iinmefliatc possession of such lands as were .at the time of the sale m the 
nossession of the Zemuidar-, and secondly, under secs. .SO, 32, and 33 ot 
that ReKulatioii, to set aside by suit all sub-tenures created since the 
Decennial Settlement by the Zemindar last seized, or his predecessors. 

Mouzahn, forming a Shikmee Talook before the Decennial Settlement 

These were two appeals by the same parties from 24jh &j6Mi 
rlooroes of the Sudder Deivanny Adaivliit. The first and ist & 2 nd 

* Present at the hearing of the first appeal: Members of the 
T j- ^ ; rnmmittee The Right Hon. Lord Kingsdotvn, the Right 

Sot Si. 

The Bight Hoo. Si. Laotenee Peel, and the Bight 

Hon Sir James W. Colvile. 

<^ooond appeal: The Right Hon. Lord Kingsdo^\m, the 
Ri"^ht ^Hon. the Lord Justice Knight Bruce, the Right Hon. the 

^ rpjje Right Hon. Sir Lawrence Peel, and the Right 

HM^^sTr James W. Colvile. 
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;„„1 1„.M n„. l.y .)/<„•, -„V,, / ton.. ro ft .. are i.ot 

linl.lo to ..■s....i|ition l.y ;. |...i .•l..isor ..i.'lcr Kog. XI. ot ]H_-, sees. 30, 

;i 2 , ;ina ;J3. 

\ s-iK- took pl;u-e in Possession of tlio Mou-ali.s was taken from 

the |n,nl,;.ser in 1841. wl.o shortly a fterwa nls aie.l, leaving a widow, 
wlio. uioler a power fr.nn her ileeeased liushaml. a.lopteil an nitant son 
In ISo.'t she instituted a suit for reeoveiy of the .Motit'ihs: Held that 
the 4 leath of the purchaser and minority ot^ the heir took the ease out 
of the Urn. Peg. <d‘ limitations III. of lil»:C 

Although in Indian pron-ediugs tlu* presumi.ti..n in favour of the 
genuineness of doeunnmtary evidence is very weak, yet there is no 

presum])tion in t’avonr ot torgery. 

Tl.us, wlini. long s.'.i.s of ,lo.u....-i.ts am showing a 

.■oasonahln origi.. of tifl.’, ...•ally a .•.■..ti.ry ago, .. rogular .lo(lt.ot.oi. ot 
that title, a...l a possessio.. .■o..siste..t with it, tl.e ev..U...ee ot ...trinsic 
ii.il..ohahility n.nst he ve.y st.o..g to ,•o....U■.■halanee the we.ghl of svu-h 

evidmiee. 

appeal was l)rout>lit from a decree of the S udder 
Drivauiuj Adairlut of (\dcuifa, dated the 30th of 
Juhf, 1S5S, which reversed a decree of the Z ill ah 
(’onrt of M i/)uf')isi}ff/h in n suit instituted by the 
second Kes])Oudeiit to olitain imsst^ssiou and eject the 
A})pellaiits from twelve and a half auuas shares of 
mouzahs, J)nkiu Khalika}>ros(id Surrahad, and other 
tuouzahs, which were held together as a Shikiuec 
Talooky do])endent on the Z<'uii)idari/^ 1 ap'palo 
( ^oorer.kh u 1 / ^ under an ancient hereditary Mocuifefy 
tenure, at a fixed and ])er])etnal animal jutuuia, reserved 
and made ])ayahle by the Talookda rs to the Ze))ii)idot 
for the time. The second appeal was from a decree 
of the same (^)nrt of the same date, made in another 
suit brought by the lirst Respondent to recover an 
eight annas sliare of part of the same niouzahs. 

The two suits, the subject of the a])peals, were in 
substance identical, the ])arties being the same, and, 
although relating to different parts of the property, 
were under the same title, and substantially one suit. 

The facts of the case and the principal grounds of 
tlie argument sufficiently appear in the judgment. 

The Apiiollaiit 's contention \vas, first, that the 
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mouzahs formed a 


Decennia',1 Settlement 
Mociirrery tenui'e at 
alteration. 


Shikmee 
held ‘of 


barred bv the Ben, 



Talook before the 
the Zemindar by a 
a fixed rent, and not liable to 

Second, that as the purchase was made 
in 1833, and the suit broug'ht in 1853, the claim was 

of Limitations III. of 
1793, sec. 14, which prescribes twelve years for the 
recovery of the estate. 

The Respondents’ case was, that the monzahs 
formed part of the Z( mind ary , and were held Khas 
by the Zemindar at the time of a sale of the Zemin- 
dary, under Ben. Reg. XI. of 1822, to realize 
arrears of Government revenue, and that the pur- 
chaser, and those claiming under, become thereby 

entitled to the mouzahs. 
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Upon the hearing of the first appeal, 

The Solicitor-General (Sir R. Palmer) and Mr. 

Leith, appeared for the Appellants; and 

Mr. Rolt, Q.C., and Mr. Field, for the Re- 

spondents ; 

When their Lordships reserved judgment until 

the hearing- of the second appeal. On the second 
case coming on. 

The Attorney-G-eneral (Sir R. Palmer) and 
Mr. Leith, again appeared for the Appel- 
lants ; and 

Mr. Rolt, Q.C., and Mr. W. H. Melvill, for 

the Respondents. 

Their Lordships’ judgment having been reserved, 
was now delivered by 
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CASES IX THE PRIVY COUNCIL 

The Right Hon. the Lord Justice Turner. 

In the month of Dccr„>ber, 1833, a Zemindary, 
called Tiippah ('ooreckhuy, in the Collectorate of 
Zdlah Mijnirnsniyh, was put up for sale by public 
auction to satisfy arrears of Government revenue 

under Regulation XI. ot 1822. 

It was purchased by or on behalf of Bhobamiy 

Arharjrr Choirdry. and it was not disputed that the 
purchaser accpiired whatever rights in the Zemindary 
belonged to the Zemindar at the time of the Decen- 
nial, "or Perpetual Settlement. He was entitled to 
the ' immediate pos.session of such lands as at the 
time of the sale were in iio^^^'ssion of the Zemindar, 
and he had a right under the Revenue sale law 
to set aside by suit all sub-tenures created since the 
Decennial Settlement by the Zemindar, or any of his 

% 

ancestors. 

Within this Zt-wnularif were certain mouzahs, 
which, or portions of wliich, are the subject of the 
two suits now in ai)i)eal. These suits relate to dif- 
ferent parts of the same i)roperty, are between the 
same jiarties, depend on tlu' same iw'idence, and aie 
substantially one suit. 

The mouzdhs in (piestion were allei»:ed by persons 
now represented hy the Api)ellants to form a Shikmee 
TaJook created before the Decennial Settlement held 
of the Zewhidar by Mocurrvrif tenui-e, /.c,, at a 
fixed rent, not liable to alteration. 

The purchaser, on the other hand, whose intei'ests 
are now rei)resented by the Respondents, insisted 
tliat these wouzahs were part of the Zemiudarif, and 
were held khas by the Zcmiudar at the time of the 
sale, and that the purchasei*, therefore, beenme entitled 
to them. Possession of the Zc windary was ordered 
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to be delivered to the purchaser, and his agent was 
put into possession of tlie lands in question as part of 
tJie Zemindanj. His possession, however, was dis- 
puted on the g-rounds already stated by the persons 
c aiming- as Talookdars, who insisted that thev were 
in possession of the lands in that character ' at the 
time of the sale. After much litigation, the Sudde- 
Court was of opinion, that the Talookdars had been 
111 possession at the period in question, and ordered 
the possession to be restored to them, the purchaser 

being- left to institute a regular suit to set aside such 
possession. 


16 


1863 - 5 . 

Wise 

Bhoobun 

Moyee 

Debia 

Chowd- 

rainee. 


Under this order the persons claiming- as Talook. 

dars were put into possession of part of the lands in 

dispute in December, 1840, and of the rest early in 

1841, as appears by certain dakhidnamahs in evi- 
dence in this case. 


This decision left the right undetermined, and 
settled only the question of possession, and it became 
necessary for the purchaser of the Zemindary, if he 
meant to institute any suit for the recovery of the 
lands, to institute it within twelve years from this 
time. But about this time, that is, in the year 1840 
or 1841, Chowdry, the purchaser, died, leaving- a 
widow, and tlie widow and the mother of Chowdry 
became his representatives. The widow, as she 
alleges, under a Will made by her husband, had 
power to adopt, and adopted, a son, and neither the 
validity of the Will nor the fact of adoption is in 
controversy in this case. She instituted a suit in 
1853 for the recovery of this property, which failed 
upon merely technical g-rounds, for Avant of a sufficient 
stamp on the proceedings, or for some such i-eason. 
In 1855, the first suit noAV under appeal Avas com- 
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CASE^ IN THE PKlVY COUNCIL 


1863-5. meiiccd. 


As reftarcls aii>- bar arising from the Re- 


• till 

gulations of Limitations, tliis suit must be treated as 
if it had begun in 185o. 


The Appellants, in their pleadings insist, that the 
period from which the Responck-nts’ obligation to sue 
commenced is to be calculated from the time of the 
purchase in 1833, and they, theretore, uismt on the 
Regulation for the limitation of actions ni bar of 
the present claim; but they do not by these plead- 
ings insist on such bar if the period is to be cal- 
culated from the time when tlie possession was taken 
from the purchaser in 1840 aiul 1841; and we are 
clearly of opinion, that this is the period from which 
the time must be computed. The death of the 
purchaser and the minority of the heir would clearly 
take the case in that view out of the Regulation of 
Limitations. The rights of the parties, theretore, 

mu^t be decided on the merits. 


The real question, which is one of some difficxxlty, 
is, whether the lands in ciuestion were constituted a 
Talook previously to the Decennial Settlement in 
1790-91, by the then Z<'iniii(lar, as alleged by the 
Appellants, or whether they were at that time held 
by the Zv.mnxior as part of his Zinuimlarn, as 

alleged by the Respondents. 


The title set up liy the Appellants is this: they 
allege that the lands in question were granted by 
Ghous Khan, the then Zi'niiiidar, by two Smnutds, 
one dated in 1779, and the other dated in 1784, at a 
fixed rent to his sister, Atnina Bchcc, as Talookdar, 
in HI ltd lid mash, or for her maintenance at a fixed 


rent. 


If these doenmouts be genuine, tlieve seems to 
jio reiisunuble doubt iibout the Ai)pelh\iits light# 


be 
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The Judge in the Zillah Court was of opinion that i«b3-5. 
they arc genuine, and he, therefore, dismissed the wise 
Respondents ’ suit. bhoobun 

The Sudder Court, on appeal, was of a different DEsfA 
opinion, and made a decree in favour of the Re- chowd- 

^ RAINEE. 

spondents. 

The first of these suits was heard before us, on 
appeal, in February, 1863. It appeared that the 
second suit was coming on for hearing, and we were 
of opinion that it might be material to see some of 
the original documents, and also to consider other 
evidence not at that time before us, and we, therefore, 
directed that the decision on the first suit should be 
delayed till the second had been heard, and that the 
Sunnuds relied on by the Appellants should be sent 
over to this country. 

Some additional evidence has been printed, and the 
^ papers purporting to be the original Sunnuds have 
been sent over, and the question now to be deter- 
mined is whether, upon the whole, the Appellants 
have sufficiently established their case. 

It is not disputed by the Appellants that these 
lands, being situate within the Zemindar y purchased 
by the Respondents, are prima facie to be considered 
as part of the Zemindary, and that it is for them, 
the Appellants, Avho insist on the separation of these 
lands from the general lands of the Zemindary, and 
on their settlement as Skikmee Talook, to establish 

their title. 

r- To prove their case they produce papers purporting 

to be the two Sunnuds to Avhich we have already 

referred. 

Nothiuo’ has been pointed out to us in the appear- 
ance of Uiesc papers throwing any suspicion upon 
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them, nor have ^ve been able to discover anything 
which does so. 

We have three deeds ot sale, by Amina Bebee, 
and persons purchasing from her, professing to convey 
different portions of the lands as parts of a Talook. 
One of these deeds is dated in 1808, and another in 

1821. 

There are also produced two other Siiniiuds, one 
purporting to be dated in 1813, by Asheena Behcc, 
the then Zemindar, to Ai/miiii Bcbcc (a purchaser, 
from and another in 1815 by Ibrahim Khan, 

to then Zemindar, to Khosh Knddnm, a purchaser 
of a part of this Talook from Ai/mnn Bebee. These 
Bunnuds purport to recognize and confirm the title 

of the purchasers. 

In proof that Amina Bebee had possession of these 
lands as a Talook, in conformity with the Siinnitds 
granted, we have Chitta.^, or measurement papers, 
signed by Ameeius employed on behalf of the 
Zemindar to measure the lands of the Zemindat y in 
the years 1787, 1788, 1789, 1790, 1791, and 1792. 

These Chittas describe the lands as the Talook of 

Amhia Behcc, 

AVe have further the detailed accounts of the 
agent in receipt of the rents of these lands in the 
year 1790, describing them as the Talook of Amina 

Bebee. 

There are other measurement papers or Chittas 
affording the same evidence in the years 1807 and 

181G. 

Tlicre are then producetl dukhilas or receipts for 
rent on behalf of the Zemindar for the Talook of 

Amina Bebee in the years 1780, 1805, 1817, 1820, 
and 1828. 
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. Several other documents are in evidence . showing, 
if they be genuine, the same fact, that at an early 
date and before the Decennial Settlement a Shikmee 
Talook had been constituted in favour of Amina 
Behee at a Mocurrery junima, and that the lands 
included in it were held by her or persons claiming 
under her up to tlie time or nearly up to the time of 
the sale of the Zonindary in 1833. 
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It was established by the Order of the Court 
restoring the Appellants to the lands in the year 1840, 
that they were in possession of them at the time of 
the sale, for the Order was made entirely upon that 
STOund, and decided nothing as to the title. 

Against this great body of evidence there is really 
nothing which can be called evidence on the part of 
the Respondents, but they allege and undertake to 
show that all the documents relied on by the Appel- 
lants are forgeries. 

A long experience in Indian appeals has no doubt 
satisfied us that the presumption in favour of the 
a-enuineness of documents offered in evidence in that 
country is very weak ; but still it must not be held 
that the presumption is in favour of forgery ; and when 
a long series of documents is produced showing a 
reasonable origin of title nearly a century ago, a 
regular deduction of that title, and a possession con- 
sistent with it, confirmed by the all-important fact of 
such possession existing at the time of the com- 
mencement of the Respondents’ title by purchase in 
1833 the evidence of intrinsic improbability should 
be very strong indeed which is to counterbalance the 

weight of such testimony. 

Still circumstances may be sufficiently strong for 
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this purpose, and they have been held to be so in 
this case by the Judges of the Sudder. 

We Avill remark upon the principal of these cir- 
cumstances, but it is material to consider them A\ith 
reference to the case set up by the Respondents. 

The case set up by them is shortly and accurately 
stated in the judgment of the Sudder Court in these 
terms;— “The geneial allegation of the Plaintiff is, 
that Ibrahim Khau, the proprietor of the Zemiudari/, 
up to the time of tlie revenue sale, fraudulently set 
up this 7 aloof," tor his own beneht, tor which purpose 
he has found it convenient to use the names of his 
relations and connections, Ai)muu lichee (one of the 
alleged purchasers from Amina) being his wife, and 
Amiiia Behee, the i)rofessed Talookdar of the Sun- 
iiuds of 118G (177!)) and 11!)1 (1784-), being his 

aunt and the sister of the then Zemindar, Ghoiis 

Khau/' 


It. tliis case he true, no doubt the Sunnuds pur- 
imrting to create this Talnok lialf a century before 
the sale, and the various documents long before the 
sale referring to it, must be forgeries. On the other 
hand, if these documents be genuine, then the Re- 
spoiidents’ case must ho untrue. 

No direct evidence is offered agninst the genuine- 
ness of the SmmmU, l,„t it is snid that tliov cannot 
have heen made at the time when they hear date, for 
several reasons, of which these are the iirineipal: 

Fit si it is said tltat tlie is not mentioned 

in 111,- Decennial (J,iin.|ueni,ial Settlement as such, 
and that the Ian, Is are inehided in the Decennial 
Settlement, as part of the Z, f,,,- which tin 

■jumma is assessed on the Zemindar, 
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We have not before us the particvilars of these 
Settlements, but assuming’ the statements to be 
accurate, the fact does not seem to afford any strong 
inference against the existence of the Taloolc, 

If it had been an independent Talook it would 
have been liable to direct assessment by the Govern- 
ment, and would have been the subject of assessment 
on the Talook (Jar, but being only a Shilcmee Talook, 
paying rent to the Zemhnlar, the Talookdars were 
not required to mention it, nor was it necessary for 
the Zemnnlar to do so. 


It is then said that if the Simmids and the various 
instruments by which conveyances of portions of the 
Talook are alleged to have been subsequently made 
had been really executed, those instruments, or at all 
events some of them, would have been registered, 
and that none of them have in fact been registered. 


No Regulations have been pointed out to us by 
which the registration of these Snnnuds or of this 
Talook (created, if at all, before the Decennial 
Settlement) was made necessary ; and though the 
observations of the Judges of the Sudder, “that the 
deeds want the authentication which registration 
would have afforded,” and “that the Talook wants the 
corroboration which registration and its mention in 
the quinquennial papers would have afforded,” be 
perfectly well founded and entitled to weight, it must 
bo considered whether, without this evidence, the 

proof be not sufficient. 

A circumstance more strongly relied on by the 
ondents’ Counsel was this, that these Sunnuds 

produced or mentioned by the Appel- 

1 nts on several occasions on which, it is said, if they 

had^-eally existence at that time, they ought 
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to have been produced, and certainly would have 
been pi’oduced. 

% 

First, it is said that a litigation went on from the 
time of the sale in 1833 up to the year 1840 vdth 
respect to the possession of tliese lands, and that in 
the course of that suit no allusion was made to these 
documents. But the answer ^iven to this objection 
mucli diminislies its force, viz., tliat the question then 
before the Court was not one of title but of pos- 
session, and that it was only on the (piestion of title, 
as to which tlie (^ourt liad no power in that suit to 
pronounce any decision, tliat the production of the 
original Sunnuds was of importance. Though 
these Sunuuds were not produced, the title under 
them was asserted, and the Sunuud of confirmation 
of 1813 from Ashveua B(d)ec to Aifmun Behee 
seems to have lieen actually produced on the 2nd of 
Jidy, 1839. 


Another objection which was much pressed at our 
bar was this; — These Suuuuds describe the lands as 
La-kliiraj and illvddndnHtsh, whereas it is said that 
they were not alleged to be LaAhiraj at the time 
of the Decennial Settlement, but were included in the 
lands subject to assessment, and that it was not till a 
much later period (not very long before the sale) 
that they were claimed to be La-l'hiraj, and these 
instruments must, therefore, have been fabricated 
after that claim had been set up. 

Now, the force of this argument depends on the 
allegation that these lands wore not claimed or pre- 
tended by the then Zi'mindar to be La-khiraj before 
the Settlement. Hut of this we find no sufficient 
evidence’. It is well known that before that time, 
and especially about that time, a great number of 
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fictitious claims to exemption from assessment of 
lands as La-lchiraj ■were set up by different proprietors, 
and although it was held in what is called the Allu- 
vion suit that the lands were not in fact La~khiraj, 
and that the Firman of the Sultan purporting* to make 
them so had been forged bv Ibrahim Khan, vet that 

C? % 7 ♦ 

fact by no means shows that at the dates of these 
Sunnads the then Zemindar did not claim or pretend 
them to be so. Whether they were or not included 
in the assessment was a question depending on the 
description contained in the Decennial Settlement; 
and though the Government officer was satisfied after 
much inquiry that tliey were in fact covered by the 
assessment, such descriptions are generally vague and 
uncertain, and the difficulty of identifying lands is 
greatly increased in a long lapse of years when it 
appears that the lands adjoin the great river 
Bnrhampootcr, and are subject to be submerged 
and have their boundaries changed bv not unfre- 
quent overflows or changes in the course of the 
stream. 
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The last objection which we think it necessary to 
notice, and to which we confess we are inclined to 
attribute the most weight, is that in 1836, Mr. Glass, 
the partner, as we understand it, with Mr, Wis^, 
one of the present Appellants, insisted upon a title 
to a portion of these lands under a lease alleged to 
have been granted to him by Ibrahim. Khan, the 
late Zemindar, whereas Mr. Wise now claims under 
a purchase subsequent!}'' made by him and Glass 
from Ay m tin Beebee in 1840, and insists that Ibra- 
him Khan was never in possession of the lands, and 
that they were not part of the Zemindary, except as 
being part of a dependent Talook, 

N 
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Uiuloiibtocllv tlipso two titles are inconsistent, bnt 
it is not im{) 0 ssihle that ^Ir. Gloss mig'ht first procure 
a lease from Ihrahhn Khoo, supposing him to be the 
owner, and might afterwards, when the title of the 
Toloolxflars was insisted on, and seemed likely to 
succeed, make a purchase from them, in order that he 
might, under any circumstances, be secure in the en* 
joyment of his indigo plantations. 


The probability of this being so is strengthened 
by tlie statemenl in the petition of Glass to the 
Sadder C^ourt in 18.38, in which he alleges ‘‘that 
he had for a long time been making indigo cultiva- 
tion on the lands after taking Izoro puitahs of them 
from the proprietors, /.c., Tahiokdars and /cnifn- 


dars. 


f P 


Wo arc very far from thinking!; that the various 
objections thus made to the title ol the Falookilars, 
and so ably uro-ed at our Bar, arc without toree. But 
af*ainst them we must set the evidence produced hy 
the Appellants in confirmation of their title. 

Now, any evidence which proves the existence of 
this Talonk at a ijeriod antecedent to that at which 
the Respondents allege it to have been falsely set 
up hy Ibrahim Khav tends more or leas strongly to 
disprove their case. The Appellants’ evidence upon 
that point seems to us very strong. 

In the year 1819, there is a proceeding in the appeal 
Court of jehatufur Niif/tjiir, in which the ipiestion 
was, whether certain lands belonged to this Talook or 
were i)art of the khas lands of the Zemiudar. 

In 1824, we have a jietition from a person com- 
plaining that Khosh K add am had agreed to sell to 
him a iiortion of his share of the Talnok, hut had 
refused to perform his contract. 
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In 1833, we find an Order made in a suit whicli liad 
been instituted in the year 1831 by Aymun Beehee 
ag'ainst her husband, Ihrahini Khan, by which a part 
of the lands of this Talook was ordered to be sold to 
satisfy fees due to the Pleaders. 

In 1843, we find it stated upon the result of an 
inquiry then directed by the Civil Court of My men- 
singh, that when the Talook was about to be sold the 
Plaintiff’s Mooktar deposited in the Ti*easury of the 
Collectorate the sum demanded. 


These proceedings are very Important, not only 

hecause they show th«t in 1833 a portion of this 

Talook was dealt witli by the Court as the property 

% 

of Aymun Beebee, but because it makes the sup- 

posed collusion between Ibrahinv Khan and his wife, 
Aymun Beehee, which is essential to the Respondents’ 
case, in the highest degree improbable. 

That the Sunnurls in question have not been 

fabricated since the institution of these suits is clear 
from the proceedings in the suit with the Govern- 
ment as to the alluvion lands, which are of great 
importance. 

It appears that some time befoi’e 1843 a tract of 
land which had been covered by the waters of the Bur- 
hampooter was left diy by some change in the course 
of the stream. This tract was Avithin the limits of 
Cooreekhuy, If these were new derelict lands they 
would be subject to assessment to the Government ; 
but it was insisted by the purchaser of the Zemindary 
and the Talookdars that they wei’e lands which had 
originally been part of the Zemindary, had been sub- 
merged and again left dry ; the Zemindars insisting 
that the lands were part of the Zemindary, and the 
Talookdars that they were a part of their Talook, 
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1863-5. After some proceedings in other Courts, which 
WISE failed from some irregularity, a proceeding' was 
BHooBUN instituted by the Government in the office of the 
DEBiA^ Collector of MipnensingJi, under Regulation XI. of 
CHowD- foi- the purpose of determining* the right of the 

HAINEE. ’ ^ T7 I • 

Government. To this proceeding Ibrahim Khan^ 
the i^resent Respondent, Bhoohun Mogcc Dehia^ and 
the Appellants, Agmini Berber and Khosh Kuddum, 
were parties. 

A great deal of evidence was gone into, and, 
amongst other documents, the Smnntd ot 1779 now 
relied on, and some of the rhiftas and other papers 
produced by the Appellants in this suit, were put in 
bv them, and the same case which thev now set up 
was stated and insisted upon. 

Whether the other Sniniuds now produced by the 
Appellants and all other ])apers were produced, we 
cannot clearly make out. 

The Smnntd of 1779 was the subject of investi- 
gation at that time, and it appears by the Order 
made in the jiroceeding, and which dismissed the 
claim of the Government, that on the oth of Apr/7, 
1845, in order to attest, as it is called (meaning, no 
doubt, to test the genuineness of), the aforesaid 
nitd of 1779 (which seems to have been disputed), the 
Record Keeper was directed to produce any other 
papers which might tend to show the truth, and the 
witnesses named by the Defendants to ])rove their 
case wore summoned. 

It is then stated, that sul>se(|uent thereto the 
Record Kee])er filed a Kgfrut stating that along 
with the papers of Nafaora Mrhal of Ttippah 
Coorrrkhug has been found a Sunnud sealed by 
Matiomrd (Stoits, and signed by him in the Persian 
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character, and that the seal and Persian character 
thereon tally with the Persian character and seal on 
the SiDiiiud filed in this case. It is then stated, that 
Aymun Beehee produced some chittas and a terij and 
jummahmidy, and produced witnesses who deposed 
that Aineena Beehee had in the year (worm-eaten) 
acc[uired a Sunnud of the laloolc of these tnouzodis 
from Mahomed Gkous, Zemindar, had held possession 
since that year, and sold the same, and that in pro- 
portion to the said shares, Khosh Kuddum, Aymun 
Beehee, and Messrs. Wise and Glass, paid the rents 
of the Talook and held possession. 

Now, it is said that the only question in that case 
was as to the right of the Commissioner to assess the 
lands as to which all the Defendants had a common 
interest, and that as co-Defendants the Respondents 
could not have disputed the evidence of the Appel- 
lants if they had had any interest to do so. 

This may be true, although it is not easy to 
perceive why any inquiry into the truth .of the 
Talookdar’s title, or the genuineness of the docu- 
ments produced in support of it, should have been 
made unless some contest on the subject had taken 
place between the Zemindar and the lalookdats. 
But, at least, at this time (in 1845), the Respondents 
having been turned out of possession in 1840, on the 
grounds which we have stated, had full notice of the 
title set up by the Appellants and of the evidence 
by which it was to be supported, and were bound to 
bring forward their claim in reasonable time. Yet 
these suits are not instituted for several years; and 
then, after every opportunity had been afforded of 
giving evidence to disprove these documents, no 
direct testimony against them is produced, and many 
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ol tho ^\ itijfsses wiio wore examined in 1845 may 
very probably hi' dead or aof lorthcoming'. We have 
already exi)re.s.sed oiir oi)inion that, tor the reasons 
vhieh we lia\e stated, the Kesijondents ' claim is not 
barred by the Keoiilation ot Limitations, but much 
allowance must be made tor the difficulties which 
they have imposed on the Appellants by so long- 
delaying- a suit in a country where documentary 
evidence is peculiarly liable to destruction or effiace- 
ment, as apjiears by the papers in this case. 

Uj)oii the whole, we must humbly advise Her 
-Majesty to reverse the decrees eomplained of, and to 
restore the decrees ot the Nmb/c;- Mnicm/, and we 
think that all the costs ot these suits, subsequent to 
the last-mentioned decrees, includingt the costs of 
these appeals, must bo jiaid by the Kespondents. We 
liave thought it right to go at so much length into 
the circumstances ot the case, because we are at all 
times extremely reluctant to reverse . a unanimous 
judgment ot the Court below on a question of fact, 
and because it is due to those learned Judges to show 
that we have not done so without having carefully 
coii.sitlui Gcl iiiicl "vsciglietl tJic uv’iclcjict?. 
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Baboo Gofai. Lall Thakoor 
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Teduck Ch under Bai and others 


- Appellant, 


- Respondents * 


On appeal from the Siidder Deivanny Adawlut at 

Calcutta, 


jMndlord and Tenant — Fi.rUjf of rent — Burden of proof of — Zemindari — 
Revenue tuilc of — Right of purchaaer to enhance rent of moJeurrari 

Talukdar. 

Suits by a Zemindar claiming as i>urcl»asei- at a sale for arrears of 
Government revenue, to enhance the rents of certain Talookn^ which for- 
merly constituted one Talook held of the Zemindary at a fixed or Mocurrery 
jumma; dismissed by the Sudder Court, and such dismissal affirmed on 
appeal bv the Judicial Committee, as the evidence established that each 
Talookdar had paid a fixed and invariable rent anterior to the Decennial 
Settlement, and consequently was not liable to an enhancement of rent. 

- The onuu of proving that a Taloolc had been held at a fixed- and 
invariable rent twelve years antecedent to the Perpetual Settlement lies 
on the Defendant. 

was an appeal from an order of the Sudder De- 
ivamiij Court at Calcutta, dated the 26th of February, 

five several special appeals to that 
decree of the Zillah Court of Backer- 
date the 17th of July, 1858; and 
last-mentioned decree, made in five 
appeals from the decree of the Principal Sudder 
Anveen, 

The five separate suits were rendered necessary by 

Present : Members of the Judicial Committee — 'The Right 
Hon. Lord Kingsdown, the Right Hon. the Lord Justice Knight 
Bruce, and the Rigiit lion, the Lord Justice Turner. 

*-The Right Hon. Sir La\vi*enee Peel, and the Right 

Hon. Sir James W. Colvilc. 


1859, made in 
Court from the 

bearing 
also from the 



2nd & 3rd 
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the I'ulo.s of procedure of flic Courts iu India. In each 
of those suits the Api)elhiul was i’huuliff, and the 
several Kespomlents were respectively Defendants. 
The object of the suits was to obtain decrees for the 

enhancement of rent under Ben. Leg. A . of 
secs. 9 and 10, modified by Act, No. VIll. of 1848, 
iu respect of live Talaoks hold by the Respondents 
respectively, of the Appellant, as Zemindar of 
Tappah Nazirpure, in the Province of Bengal. 

The facts appear from their Lordships’ judg- 
meut. 

As the Respondents did not appear, the appeals 
were heard fn garle on a single case, which was 

argued by 


The Attoruey-deiieral (Sir /?. Palmer) for 
Appellant. i\I.r. Leith, who was with him, 

not called on. 


the 

was 


29tii ^^arch, Aftci’ consideration, their Lordships’ judgment was 

1865. 

no\v xjronounced by 

The Kighl lion. The Lord Justice Kxigut Buuce: 

The question on this a\)peal, which has been heard 
r.r parti , is upon the alleged rigid of the Appellant, 
as Zemindar of 'I'uppah Xazirpore, in the Zillah of 
liackerffinufey aiul Province oT lUnaaL to reassess 
and increase the rents payable in respect of certain 
lands forming part of his Zvmindanj, which formerly 
constituted one, but were afterwards divided into five 
dependent Talooks. 

The xVppellant derives his title to the larger part 
of his Zemhutarif from a sale for arrears of Govern- 
ment revenue, which took place , iu ISIU. Fourteen 
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sixteenths Avere thus purchased, partly by the Appel- 
lant’s fatlier and cousin jointly, and partly by one 
Petuniher Mozumdar. All these shares have since, 
by descent or sub-purchase, become vested in the Ap- 
pellant. The remaining- two sixteenths are stated to 
% 

have been acquired in 1830 by private purchase from 
a Mr. John Panioty and others in whom they were 
then vested. 
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To enforce his claim to enhance the rents of the 
five Talooks it was necessaiy for the Appellant to 
institute five separate suits. The amount involved in 
each of them was below, whilst the aggregate amount 
involved in the five exceeded, the sum for which an 
appeal to Her Majesty in Council lies as of right. 
The Order of the 22nd of February, 1860, giving 
special leave to appeal, provided that in case the 
parties in India should consent that the Order to be 
made by Her Majesty in one suit should govern the 

4 

others, there should be an appeal in one suit only (a). 
This consent has, unfortunately, not been given; the 
proceedings in all the suits have been sent home and 
are noAV before their Lordships. The argument of 
the learned Counsel for the Appellant embraced all 
the suits, and this judgment must be taken to be given 
ill each of them. 

The five suits were commenced in September, 1855. 
Each was founded on the alleged right of the Zemin- 
dar claiming, in part at least, as purchaser at a sale 
for arrears of Government revenue, to enhance the 

p 

rents of a Talook described as Tashkhisi Zimma, or 
a sub-tenure held upon payment of a rent variable 
according to the current rates of the district. 

4 

(a) Reported on this point, 7 Moore’s Ind. App. Cases, 548. 

X-35 
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The title set up by the Kesiiondents is to this 
effect. They allege that as eai’Iy as 1704 (bein 
the year 1111 of the Bengal era), one Mookoarlo 
Rant CliKckerbaitg took, in the name of his son, 
Ram Ckuckcrbuttg, an AmlUlari Roffah of the lands 
in question in the five suits, from Bgad Sltamtiachleeti 
MaJiomed, the then Zonhular, and held them as 
one Talook; that, on his ileatli, his three sons, 
tlie said Rata ChackcrbuUg, Giingadhur Bhedhanto, 
and Gopcenath CJiuckerbnlfg, held the Talook in 
thirds, making a separation by guess of part of the 
land, but holding the other part jointly; and that in 
1755 A.i). (or 1102 b.k.) they made a settlement, wit- 
nessed by the seal of Sgud Imaitioodeen Mal^omedy the 
descendant of Sgud Bhumsaddvcu Mahomed , wliereby 
the rent of the waste lands being })ostponed for future 
arrangement, they undertook to pay for the remaining 
and productive land a joint jumma of lis. 1,901. They 
further allege, that afterwartls a complete separation 
bettveen the brothers took place; that Gungadhur 
took his share of the lands held jointly, as well as 
those cultivated by him separately, and formed there- 
out a separate Talook called Shevjt-Kanl (a name com- 
pounded of the lirst syllables of the names of his two 
sons); that (jopecnalli Gh nckcrbittf g mmle in the same 
way a separate I'alook out of his shave, which he 
named Lakla c-Kaiil alter one of his sous; lliat the re- 
maining share continued as a third Talook in the 
possession of Ratn Chifckcrbitllg, or of his two sons, 
Bct\shlodcb and Gobind Pro.^ad; and that this division 
was sanctioned by the Zetnittdar^ and the consequent 
mutation of names elfected, on tlic 2l)th of Bg^ack, 1164 
(a.u. 1757), by a writing, under the seal of Bgiul 
Imanottnlcen Mahoinftl^ vhich lu'ovided that the jantmu 


ON APPEAL FROM THE EAST iNDIBS. 


or rent .should be assessed aceovding to the quantity ot 
land held by each persoii as ascertained by subse- 
quent measurement. They state, however, that before 
this measurement took place Bam Chuckerhutty's 
share was sub-divided between his two sons, Beesh- 
todeh and Gobind Prosad, and a further mutation of 
names effected in 1762, one' of these sub-divisions 
becoming Talook Ram-Lukhuny the other Beeshtodeb. 
They further allege that after this, the contem- 
plated measurement and survey took place; that the 
Talook of Sheeb-Kant Chuckerbutfy was then assessed 
at a fixed Mociirrery jumma of Rs. 691. 9a. 2g. ; 
that the Talook Liikee-Kant Chuckerbutty was 
assessed at a like jumma of Rs. 643. 15a. 13g. ; 
that Talook Ram-Lukhuu Chack(^rbutf y M'as in 
like manner assessed at Rs. 335. 6 a. 9g. ; and that 
of Beeshtodeb, existing under the name of Ram 
ChiickerbiUty, at Rs. 337. 6 g. ; and that accordingly 
on the 14th Joistee, 1174 (being some time in the 
year 1767), separate btindobusfs, or settlement papers, 
under the seal and signature of the Zemindar, Syiid 
Imamoodeeu Mahomed, were granted to the holders 
of each Talook, and contained these words; The 
above amount of jumma being paid in current coin 
year by year, no increase shall be made to it, nor shall 
you give any. 


Thus far the title of the Defendants in each of the 
five suits is common to all. The subject of the first 
suit is the Talook Sheeb-Kant Chuckerbutty; that 
of the second, Ram-Lukimn Chuckerbutty ; that of 
the thii'd, Lukhee-Kant Chuckerbutty; that of the 
fourth, Radha-Madnb Chuckerbutty ; and that of the 
fifth, Ramchimder Chuckerbutty ; the two last-named 
Talooks having, after the death of Beeshtodeb, 6094 
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formed out of this Tcilook on a partition and division 
between his two sons, Radha Krista and Radha 
Maduh, in or some time before a.t>. 1807. The De- 
fendants in the several suits derive their title from 
the T'alookdars with whom the settlements of 1767 
were made, some by descent, others by purchase; but 
it is not necessary for the determination of the present 
appeal to state these devolutions of title in detail. 


From what lias been said it is obvious that the 
principal question in each suit was, whether the 
Talook that was the subject of it had been held from 
a period considerably anterior to the Decennial 
Settlement at a fixed or Mocurrery jumma, or was 
held on a rent variable, and, therefore, subject to 
enhancement. 

The other material issues in each suit were, — ‘ 

First, whether the claim of the Plaintiff was barred 
by the Regulation of Limitations. And, secondly, 
whether the notice required by law as a preliminary 
to a suit for enhiu^cement of rent had been duly 
served. 

The five suits were heard together by the Principal 
Huddrr A}iu‘ru of ZiUalf Ravkrvfnniyv on the 20th of 
Jauinu'jf^ 1858. His decision was in favour of the Ap- 
])ellant on all points. The Defendants in each suit 
appealed to the Zillah dudge (Mr. Kcinp)^ who, on 

1858, reversed the decisiviii of the 
A)HCcti, and decided in favour of 
His judgment proceeded on the 

Defendants had established bv evi- 

% 

Talook had paid a fixed and in- 
variable rent for more than twelve vears anterior to 
the Perpetual Settlement, and was consequently not 
liable to further assessment. 


the 17tli of Jfdy, 
Priiicijial Saddn 
tlie Defendants, 
ground that the 
dence that each 
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The Appellant then carried ' the five causes to the 
Sudder Deivanny Adawhit on special appeal, upon 
certain grounds. These seemed to have resolved them- 
selves into the following objections: — First, that the 
Judge, having determined that the suits were barred 
by the Regulation of Limitations, Avas in error in after- 
wards going into the merits of them; and secondly, 
that he was in error in holding that a suit for en- 
hancement of rent must be brought Avithin tAvelve j'ears 
from the date at Avhich the Plaintiff’s title acci'ued. 
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The judgment of the Sudder Court dismissed the 
special appeals on the ground that the Judge had in 
fact decided' the suits, not on the question of limita- 
tion, but* rqpon their merits, and that his decision, 
being one of questions of fact, could not be reviewed 
by that Court on special appeal. 

Their Lordships, in dealing with the present ap- 
peal, Avill assume that the Appellant’s claim is not 
barred by lapse of time, and that he has duly served 
the notices ' required by laAv. These points appear to 
have been decided beloAv in his favour, and their Lord- 
ships see no ground to doubt the correctness of that de- 
cision, They propose, then, to confine their attention 
to the question whether it was sufficiently proved in 
the Courts below that the present TaZooks had been 
held at a fixed and invariable rent for more than 
twelve years antecedent to the Perpetual Settlement, 
it being admitted that, as the law stood in 1858, the 
burthen of proving this lay on the Defendants. 

The principal documents on AA^hich the Defendants 
rely in support of their title are the settlement of the 
21st of Srabtm, 1162; the Kharijee Likhons, or 
mutation papers, of the 16th and 26th of Bysack, 

1164; the similar docximeut of the 13th Joistee^ 
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1169; the four Bundobusts, or settlements of the 
11th and 14th Joistee, 1174; the Furud of 1198; 
the petition of 1810; the Dakhilas, or receipts for 
rent. The mutation paper of Choitro, 1214, bears 
only on the partition in 1807 between the sons of 
B(*eshfodehf and the titles of the Defendants in the 
fourth and fifth suits. 

What then is the effect of these documents if taken 
ns genuine? The first estalilishes the existence of 
the dependent Talooh^ Uaw (nuickrrhuftif, in the 
yeai’ 1755; the two next ])T'ove Oie division of that 
1 alook into tiiree in the year 1757, and the furtlier 
subdivision of one of tliese into two in 1762. But all 
these fail to show that these Talooks were held at a 
fixed and invariable rent. The first is at least con- 
sistent Avith the hy]iothosis that the rent of the parent 
Talook might vary Avith the amount of land brouglit 
under cultivation; the others import that the rent of 
each of the foui' derivative Talooks Avas not to be 
settled until after survey and measurement. On the 
other hand, the four Bundohnsts or settlement papers 
of 1174, if genuine, prove that in 1767 a.p., the 
rent of each of the tour Talooks became fixed and 
invariable; and the Dakhilas support the contention 
of the Defendants that they and their predecessors 
had oA^er since continued to hold their lands at these 
rents. The Farad shoAvs tliat in 1792, and the 
petition shoAvs that in 1810, the Zcmiadar for the 
time being recognized the Baadobasfs of 1174, and 
admitted tlu‘ title ot the Defendants. Unless, there- 
!ore, tliis eAidtMua' (*an be successfully impeached, it 
seems fully to Ava riant tlie conclusion of the Zillali 
diulge that the Defendants had relieA'ed themselA’cs of 
the lieaA'v burthen Avhich the Iuav cast upon them, and 
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e'^tablisliod the immunity of their lands from further 
assessment. 

Before, however, considering the objections taken 
to the genuineness or credibility of the Defendant’s 
evidence, their Lordships desire to notice the ob- 
jection taken by the Attorney-General, to the elTect 
that these documents, if genuine, contain no words 
of inheritance ” (to use tlie English phrase), i.e. no 
expressions importing the hereditary character of the 
alleged tenures. Their Lordships conceive that this 
objection, which does not appear to have been taken 
in the Courts below, is not open to the Appellant in 
these suits. He is not suing for the recovery of the 
lands, or to disturb the possession of the Defendants, 
in which case he might have been successfulh’' met, 
and no doubt would have been mot, by a plea of the 
Regulation of Limitations. His suits are for the 

4 

enhancement of rent. The pleadings consequently 
admit the existence of the teniires, and the lawful 
occupation of the Defendants. The only question 

I 

between the parties is, whether the Talooks Uro 
^ * 

Tashkhis or Macurrery; l.r,, whether they are held 
at a variable or at a fixed and invariable rent. More- 

, 4 

over, if the objection ^yere ' open to the Appellant, it 

coiTld hardly prevail against the evidence which the 

• • 

record affords, that for upwards of a centiiry these 
Talooks have been treated as hereditarj% and as such 
have both descended from father to son, and been the 
subject of purchase. It may further be observed that 
in the mutation papers of 1807, the Talook of 
Beeshtodeb is ex^ji-essly termed “hereditary”. 
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AVhat then are the objections to the proof offered 
by the Defendants? The first, and not the least for- 
midable, is that based upon the fact, established, if 

• 9 ^ , I 
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not admitted, that Syrtd Imamoodeen Mahomed died 
in 1192 B.E. or 1785 a.d. This applies directly only to 
the F^^rudy and to some of the Dahhilas, It affects 
the more material documents (the Btnidohusts of 1174) 
in so far only as it tends to deprive them of the impor- 
tant corroboration which they derive from the Fnrud, if 
genuine, and to throw suspicion generally on the De- 
fendants’ case. 


It is clear that the Fnrud bearing the seal and 
" Hri ” signature of Nyud Iwamoodeen Mahomed 
has not been concocted recently, or for the purposes 
of these suits. 


That it existed in 1806, and was filed with other 
documents in the suit before My, Wiuden, is shown 
beyond reasonable doubt. It is very unlikely 
that it should have been fabricated for production 
in that suit, which wa:i one between the Talooldars 
and tlieir sub-tenants. On the other hand, it appears 
tliat the Perpetual Settlement of this Zemindary, the 
most important transaction in its history, was 
concluded several years after Syud Imamoodeen 
Mahomed's death, in his name, though possibly 
without the use of his seal. This was six years 
later than the date of the Fnrud. There is abun- 
dant evidence of the appearance of his seal and 
of his Sri" signature upon other Zemindary 
documents purporting to bear a date later than 
that of liis death. If such documents have been 
rejected in some cases, they have been admitted and 
acted ui)on in others. Weighing the evidence on 
l)oth sides, their Lordshi])s are not disposed to dissent 
from the conclusion of Mr. Kemp, that the date of Syud 
I mamoodeen ^lahomed's death is not a fatal objection to 
the genuineness of the Furudj and the Dakhdas im- 
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peached on the same g-ronnd; but that all may, never- 
theless, he taken to have come from the Sharista or 
office of the Zemindar. 

It is then objected, as a suspicions circumstance, 
that though the Furud was produced in 1806, the 
Bnndobusts or settlements of 1174, to which it refers, 
were not then produced. The answer to this is, that 
their production was not necessary for the purposes 
of that suit. Documents are not produced in the 
Courts of hidia without some risk; and of all men 
the dependent TalooJcdar has the greatest reason 
to be careful of his title-deeds, since, whatever may 
have been the recognition of his title by his existing 
Zemindar, he may at some future time have to 
establish that title by the strictest proof against 
one coming in by purchase at a sale for arrears of 
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revenue. 


Another objection taken to the genuineness of the 
Bimdohnsts of 1174 is that no mention of them is 
made in the copy of the Quinquennial paper for 1227 
B.E., corresponding Avith a.d. 1820. That there is 
some foundation for this objection their Lordships 
do not deny ; as that document is not very well 
authenticated. Little, if any, weight seems to 
have been attached to it even by the Principal Sudder 
Ameen, whose judgment was in favour of the Appel- 
lant. The inference founded on the omission to 
mention certain papers is not conclusive against their 
existence; and, indeed, there is in the last column of 
this Quinquennial return a general reference to papers 
other than those mentioned in the preceding columns. 
Whatever may be the force of this inference, it seems 
too slight to outweigh the corroborative proof of the 
existence of the Bimdohnsts long before 1820, which 


X— 26 
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is afforded by the Funtr/, and by the Zemindar's 
petition. 

The evidence tliat has boon given on either side, to 
prove or to disprove, that tlie enjoyment of the 
Talooh' has been consistent with the hypothesis that 
the tenni'cs were ocui i rrif , remains to be considered. 
The earlier DakliUas produced (the olijection to such 
of them as are subsecinent in date to the death of Sj/nd 
J mamftafhrji Mahrnftcd having already been disposed of) 
prove tliat for u])wards of twelve years prior and up to 
the Per[>etual Settlement th<‘ TcAooks wore held and 
enjoyed at the fixed rents speeiliod in the several 

vSo far, then, the Defendants have 
given the jiroof which the Regulations require from 
them. But then it is objected that junnna wasil Bakee 
])apers produced by the A])pellant show that at a sub- 
soiiuent jieriod the rents were variable. These papers 
are for various vears between the vear 1203 and 
1216, and purport to show the collections in these 
years made either by the Receiver appointed by the 
(^ourt of Wards during the minority of the Z(^mlndar, 

or bv a lessee named Mozdomdar, They do not 

% ♦ 

mention the Talook Bhreh-Kaut Churkerbuftij, which 
is the subject of the tirst suit; and the title of the 
Defendants in that suit is, therefore, unaffected by 
them. It is perhaps for that reason that so little 
notice of them is taken by ^Ir. Kemp in his judgment. 
On the other hand, if genuine, they do show that 
during these vears rents higher than those which the 
Defendants contend to be tixetl or invariable Avoro de- 
manded and realizeil in respect of the other Talooks, 
and that those rents were to some degree A’ariable in 
amount. But all these accounts appear to be of a 
date earlier than ISlO, In that year, it appears from 
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tile Zemindar^ s petition, the Taloohdars remonstrated 
against certain exactions to which they had been sub- 
jected, asserted the title which their successors now 
assert, and obtained a recognition of it from the then 
Zemindar, There is no evidence that since that time the 
rent paid in respect of any of the Talooh^ has varied, 
and it is shown that for fourteen vears after he had 
full notice in the proceeding before Mr. Knotty that 
the Defendants relied on tlie alleged settlement of 
1174, the Appellant continued to receive the rents so 
fixed without seeking to enhance them. The con- 
clusion, thei'efore, to which their Lordships would 
come upon the evidence is, that between 1768 and 
the date of the Perpetual Settlement the enjoyment of 
these Talooks was consistent with the Bundohusts of 
1174, that it has been equally so since 1810, and that 
if higher and varying rents were exacted in respect 

of any of the Talooks during the period covered by 

the jumma wasil Bailee papers, such exaction was 
wrongful, and was remedied in 1810, when the re- 

cognition of the Zemindar remitted the Talookdars to 
their original rights. This argument assumes the 

genuineness o.f the jitnima tcasil Bakes papers, as lo 
which there may be some doubt. They are certainly 

• * * 9 # 

inconsistent with the Dakhilas for those years pro- 
duced by the Defendants. 

On the whole, their Lordships, though labouring 
under the disadvantage of having heard only the 
able, but at the same time candid, argument for the 
Appellant, have failed to find any sufficient gxpunds 
for disturbing the judgment of the Court below upon 
a pure issue of fact. The order, therefore, which 
they must humbly recommend Her Majesty to make 
is that this appeal be dismissed. 
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Mussum.vt JAiiii^T-o()i.-BrTooi. - - Appellant, 

AND 

^[fssttmat Hoseinee Begit^i - - _ liespondenf* 

0}i appeal front ih<* Rttthlor Dotvanvif Adatvl^it , 

NoriltAVest I^rot'inccs, 

Prnctici' — Drrrrr for jtossfssion — Driivrri/ of pofsfte.'ifiioti in execution — 

A muni to Piirif Council — Seeurift/ from deererAiolder pendiuft appeal, 

Witliin six nioiitlis nftor doiroo niul prior to tlio admission of an appeal 
tliorofrom to Knpland, the Sadder Deu'anni/ ('onrt upon an ex parte appli- 
cation, without notice, issued an execution Or<!er puttinjj tlie decvcediolder 
in ]>ossession. Tliis was done witlnmt callini; for security as provided 
hv sec. 4, lien. Reg. XVI. of 1707. The Ajjpellant, on the admission of 
tlie appeal, applied to the Sudder (’ourt for security from the i)arty in 
possession pending tlie aiijieal, hut that C’ourt held that as the decree- 
holder was ill possession under an execution Order, which could not be ^ 

appealed from, they Inid no power to interfere. On ])etition the Judicial 
(‘oinmittee, in the circuiiistances, and ujion afUdavit of waste, made an 
Onler, declaring that it was comiietent to the Sudder Court to require 
security to he given for protection of the projierty pending the appeal, 
notwitlistanding execution of the decree had issued, and gave permission 
to the Aiipellant to apply to the Sudder Court with an intimation of that 
opinion. 

Tins was an application by the Appellant for an 
order that the Respondent, who was in possession 
as a decree-holder, under an execution order of the 
Sudder Court, to give security for the protection 
of the property in suit pending the appeal to England. 

The petition alleged, that the Respondent instituted 
a suit against the Appellant, claiming possession of 
an estate called Pnrhut, and certain villages; that ^ 
a decree was made in favour of the Respondent; the 


‘’Present: — Members of the Judicial Committee — The Right 
lion, the Jjord -histiee Kniglit Rruee, the Right Hon. the Ijovd 
Justice Turner, and the Right Hon. Sir John T. C'oleridgo. 


A ^sesfico's : — The Right Hon. 
Hon, Sir James W. Co|vile, 


Sir Lawrence Peel, and the Right 
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Petitioner appealed to the Sadder Dewaniii/ Adawlut 
for the North-Western- Provinces, and that Court 
affirmed the decree of the Civil Court, and dismissed 
the appeal; but allowed an appeal to the Prifvy 
Council, the transcript recoi-d of which appeal 
arrived in England on the 1st of Fehruary, 1865. 

The petition set out the circumstances which gave 
rise to this application, from which it appeared that, 
prior to the admission of the appeal, the Re- 
spondent applied for execution of the decree of the 
Civil Court, as affirmed by the Sudder Dewanny 
Adawlut, and the same was ordered to be carried 
into execution, whereupon the Respondent was put 
in possession of the estate. This order was 
made and carried into effect without taking 
any security from the Respondent. The mode 
for proceeding, and the course to be pursued by the 
Sudder Court in case of an appeal, is prescribed by 
Ben. Reg. XVI. of 1797, which, by sec. 4 provides 
that — “ In cases of appeal to His Majesty in 
Council, the Court of Sudder Dewanny Adawlut 
either order the judgment passed by them 


may 


execution. 


taking- 


sufficient 


to be carried into 
security from the party in whose favour the same may 
be passed, for the due performance of such order or 
decree as His Majesty, his heirs or successors, shall 
think fit to make on the appeal, or to suspend the 
execution of their judgment during the appeal, taking 
the like security, in the latter case, from the party left 
in possession of the property adjudged against him.” 
Notwithstanding the provisions of the above-men- 
tioned Regulation, the Sudder Dewanny Adamlut 
did not take security from the Respondent upon 
the admission of the appeal of the Petitioner; and 
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Millions'll tlu' l'’(“tiiionev cansorl sovevnl applications to 
he made to tlial Convt, willi a viuw to soonvity beinu' 
taken from the Itesiioiulent , sneh applications were 
rejected, d'he last of those applications was rejectcnl 
by the ('onrt on the 20th of Nareniher, 1863, when 
the opinion of the Court was recorded in the follow- 
ins terms:— “The Jirst point to be considered is, 
whether we can tirke this application into consider ci- 
tion. On this ])oint we arc of opinion that, as this 
aiiplication is preferred under sec. 4, Ben. Reg. XVI. 
of 1797, it is nnnecessary to refer to the provisions 
of Act, No. VI 11. of 1859, relative to reviews of ;indg- 
ments. The next jioint is, whether this application 
can be granted. ()n this point we are of opinion that, 
as execution of decree has been completed, the Court 
are not in a position to call upon the decree-holder to 
furnish security. Had the application been made 
in due time before execution of the decree had 
taken place, there would have licen no difficulty in 
complying with it. 'I'lie law above quoted does not 
contemplate the cases of decrees already executed. 

Sec. !>2, Act No. Vlll. of 1859. is, in our opinion, 

inapplicable. We accordingly reject the application.” 

The petition then alleged, that the Petitioner, 
llnding it impossihle to obtain redress in India in the 
matter of security from the Res]iondent, had been 
compellcil to wait until an application could be made 
on her behalf to Her Majesty in Council, and that this 
application was made at the earliest date at which it 
was possible to have made the same; and it was in- 
sisted, first, that it was the duty of the Sadder 
Dcircinnii Adaicliil. upon or after the admission 
of the I’etitioner 's appeal, to lune taken secu- 
rity from the Respondent for the property whicli 


ON APPEAL FROM THii EAST INDIES. 


199 




had been lian-st’erred to her, by reason that the Btni. 
Reg. XVI. of 1797, so far as respects the taking of 
security, imperative, and gave the Court uo 

option or discretion in the matter. Secondly, that 
the opinion of the Sudder Detvanny Adawliit, to the 
effect that the Ben. Reg. XVI. of 1797, did not con- 
template the cases of decrees already executed, was 
erroneous, and that, on the contrary, the Ben. Reg. V. 
of 1798, referring inter alia to cases of appeal 
under Ben. Reg. XVI. of 1797, and providing a mode 
of enforcing security by attachment of the property, 
expressly includes cases of executed judgments, and 
that thus a strong presumption was afforded that Ben. 
Reg. XVI. of 1797 (in the absence of any expressed 
exception) was intended also to include such cases; 
and the Petitioner submitted that, under the provi- 
sions of the Ben. Reg. XVI. of 1797, she, having lodged 
her appeal within the time fixed by that Regulation, 
was plainly entitled to the benefit of the security pre- 
scribed by the same. That as no appearance had yet 
been entered on behalf of the Respondent to the 
appeal, and as considerable time must necessarily 
elapse before judgment can be obtained upon the 
appeal, the Petitioner had good reason to fear that, 
unless security be taken from the Respondent, the 
property wliich has been transferred to the Respon- 
dent in execution of the decree appealed from would 
be almost entirely w'asted pending the appeal, 
and the Petitioner unable to reap the benefit of the 
decision upon appeal, if the same should be in her 

^ 4 

favour ; and the petition prayed that the Respon- 
dent might be ordered within six weeks from the 
service of an Order upon her to that effect, to give 
full and sufficient security to the Sudder Dc nanny 
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Adawlut For the Norfh-We^ftmi Provinces for the 
due |)ei'formaiK‘e of sneli decree as Her Majesty in 
Council shall think lit to make on the appeal, and 
that the amount of such security might be calculated 
and determined by the Siidder Dewamiy Adatvhd, 
and that in such calculations the mesne profits which 
have accrued from the i)roperty since the transfer 
thereof to the Respondent, as well as the value of the 
property transferred, may be taken into account; or 
that in default of the Respondent giving the required 
security within the before-mentioned period, then that 
so much of the property transferred to the Respon- 
dent as is now in her i)ossession or power may be 
placed under attachment pending the appeal; that the 
reqvusite directions may be given for the purposes 
aforesaid, or for other relief. 


Affidavits were filed confirming the facts contained 
in the petition, and of the waste committed by the 
party in possession. 


Mr. ir. II. MAv'dl, and Mr. Almaric Rumsey, 
for the Petitioner. 

First: We are entitled to an Cider directing the 
Sitddvr Court to olitain security from the Respon- 
dent iiending t!ie appeal. The a.llidavits show that 
the estate is being wasteil. In re Rd jali I I'cdd y 
Liitclnn(i)iill y Xuidoa (<i) is a ease which illustrates 
our position that the estate may be entirely lost by the 
Court below neglecting to take security. The 
Siidder Dcicuiniy Court should not have allowed the 
Order for the execution to the decree-holder with- 
out taking security, Ren. Reg. XVI. of 1797, 
sec. ‘2, which embodies Statute, 21st Ceo. III. c. 70, 

{a) 5 Moore’s liul. App. (.’uses, 300. 
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see. 21 of Ben. Reg. XIII. 1808, sec. 11, el. 3; 
Circular Orders of the North-West Provinces, vol. I. 
p. 513. [Sir John Coleridge: Why was not an 
application made to stay execution f] We had no 
notice that the Order would be applied for. When 
the appeal was admitted six months had not expired, 
therefore we were not too late in applying* for security. 
Ben. Reg. V. of 1798, secs. 5 & 6, provides for ad- 
ditional security after appeal. [Sir James Colvilei 
Does not the Act, No. VIII. of 1859, provide that 
there shall be no appeal from an Order directing 
execution f] It may be that such Order was not ap- 
pealable, but, notwithstanding, this Court can admit an 
appeal. The East India Company v. Syed Ally (a). 
Secondly, if there is any doubt as to the power in 
this Tribunal to grant the prayer of the petition, 
we ask for leave to apply to the Sudder Court for 
security, with an intimation of your Lordships’ 
opinion on the question of law, as In re Muir (6). If 
an Order cannot be made in either of these forms, we 
are in the alternative prepared with a petition for 
special leave to appeal from the execution Order, and 
to have the question argued nunc pro ti 0 ic, as was 
done in Exp. Minchin (c). 

The Lord Justice Turner: 

Their Lordships have felt some difficulty in dealing 
with this case, which in the circumstances is new. 
But, on examining the Regulations and considering 
the nature of the case, they are of opinion, that an 
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(а) 7 Moore’s Ind. App. Cases, 555. 

(б) 3 Moore’s P. C. Cases, 150. 

(c) 4 Moore’s Ind. App. Cases, 220. 
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1865. Order may be made upon this application. At the 

muTs^JT-at same time, they think the proper Order to be made 
jAkiuT-ooL. which sliould leave it, as far as possible, 

BuTooi. discretion of the Siuhh'r Dewanny Adawlut as 

to what pi'oceedings or what steps should be taken; 
and their Lordsliips propose, therefore, to make the 
Order in this form Their Lordships, being of 
opinion that it is expedient that sufficient security 
should be taken from the Hespondent for the due per- 
formance of sucli Order and decree as Her Majesty 
mav make on this apiieal, and that it is competent 
to the SitAflrr Drnnuuy Adairlnt to recpiire such 
security to be given, or otherwise to provide for the 
protection and security of the property in question 
pending this appeal, notwithstanding that execution 
had issued before tliis appeal was allowed; and that 
the Appellant be at liberty to apply to the Sudder 
Deirnntiy Adairhif for such security to be given, or 
such provision to be made, as she may admit. 

By the Order in ('ouncil made on the petition, it 
was ordered, that tlie Appellant be at liberty to apply 
to the Siiddrr Driranny Adawlut for the North- 
West i-rn Provinces for such security to be given, or 
such provision be made for the protection and security 
of the property in question jiending this appeal as she 
may be advised. Whereof the Judges of the Sadder 
Dewaii a ij Adaivl at tor the N (>rth-t\ estcru Pioviiices 
of Bengal for the time being, and all other persons 
whom it may concern, are to take notice and govern 
themselves accordingly. 
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Shama Purshao Roy Chowdery, ^ 

AND OTHERS - - - - i 


Appellants, 


AND 


Htjrro Purshad Roy Chowdery, ^ 
AND another - - - f 


R espondents* 


On appeal frow the Sudder Dewanny Adawlnt 

of Bengal, 


Res Judicata— Bar of—^ ‘ Heard and determined^ ^ — Meaning— Interven- 
tion of new cireum-fitanceji after prior deciaion — E^ect — Suit to 

recover money realised in execution of suhsisUng decree 

MaintainahiUty, 

Section 16 of Ben. Reg. III. of 1793, declares, “that the Zillah and 
City Courts are prohibited from entertaining any cause which, from the 
production of a former decree or the records of the Court, shall appear 
to have been heard and determined by any former Judge, or any Superin- 
tendent of a Court having competent Jurisdiction*'. Held to apply only 
to a case in which the question to be determined in the suit was the 
same as had been already heard and decided, and not to a case where new 
circumstances had intervened and altered the nature and character of 
the question to be determined. 

Money realized under a decree, or Judgment, cannot be recoiyered 
back in a new suit or action, while such decree or judgment under which 
it was recovered remains in force, as the original decree, or Judgment 
must be taken to be subsisting and valid until it has been reversed or 
superseded by ulterior proceeding. 


The Appellants were the sons and heirs of 
Doorga Purshad Roy Chowdery, who had in his life- 


* Present: — it4embers of the Judicial Committee , — The Right 
Hon. Lord Kingsdown, the Right Hon. the Lord Justice Knight 
Bruce, and the Right Hon. (he Lord Justice Turner, 


Assessors ’, — The Right Hon, Sir Lawrence Peel, and the Right 
Hon. Sir James W. Colvile. 
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time instituted a suit in the Zillah Court of the 
Twenty-Four Pf'rguiwahs aj'-ainst the original Respon- 
dent, Tara Parsliarl Poi) ('hmclrry, who died pending 
the appeal, and was afterwards represented by the pre- 
sent Respondents. The object of that suit was to obtain 
a refund and recovery from the former Respondent 
of the sum of Rs. 23,294. 9. Kil. on account of prin- 
eipal and interest and costs; such principal money 
having been realized by him from Doorya Purshad Boy 
(diowdeni, for interest wliich accrued on another prin- 
cipal sum, under a decree, dated the 12th of August 
1844, made in a suit instituted in the same ZtUah 
Court. It appeared that this latter decree was contrary 
both in spirit and in terms to an Order of Her Majesty 
in ('ouncil of the 18th of July, 1849, made subse- 
quently in an appeal (a), in another suit between the 
same parties involving substantially the same rights; 
raising the same questions of law and fact, and 
dealing with the same principal sum on which the in- 
terest claimed and recovered by Tara Purshad Roy 
(Jioivderu in the above-mentioned suit had accrued. 


Tlie principal questions raised by the present ap- 
peal were, first, whether as the sum sought to be 
recovered by Doorga PursJiad Boy Vhou'dory was 
obtained by the original Kespondent under a decree 
of the ZiUali Court, such decree could be pleaded, 
under Bru. Reg. 111. of 1793, sec. 1(1, as a bar to the 
suit, notwithstamling the before-mentioned Order in 
(\nincil ; and secondly, whether, independently of that 
section of the Regulation, the money having been paid 
under a decree of a Court of competent jurisdiction, 
he was precluded from recovering in a new suit, so 

(fi) Sec Doorga Pcrsliml Roy (Miowdrv r. 'rarra Poi'sad Roy 

rho\v(h\v, 4 MooreV liid. Aji]). ('asus, 45*2. 



ON APPEAL FROM THE EAST INDIES. 


205 


long as tlie decree under which it was recovered 
remained in force. 

The material facts of the case are fully stated in the 
judgment. 

At the hearing of the appeal, 

Mr. Leith appeared for the Appellants, and 
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Mr. Tr. II. yielvill for the Respondents. 


The case of Doorga Persliad Roy Choivdry v. 
Tana Pcrsad Roy Choivdry (a), was referred to in the 
argument of the Appellants ; and Ben. Reg. III. sec. 16, 
of 1793, upon the question of the suit being barred bj^ 
the previous decree, was referred to and insisted on 
by the Respondents. 

Judgment was delivered by 

The Right Hon. the Lord Justice Turner. 

The facts of this case, so far as it is necessary to 
refer to them, lie in a narrow compass. 

In the year 1821, Doorga Purshad, claiming to be 
entitled to the estate of his uncle, instituted a suit 
against Shama Purshad Nundy, a debtor to the 
uncle’s estate, for recover j' of the sum of Rs. 23,024, 
principal and interest due upon a Bond. Pending 
this suit and in the year 1827, Tara Purshad Roy 
Chowdery, the original Respondent, sued Doorga Pur- 
shad for recovery of one-half of the estate of the uncle, 
to which he {Tara Purshad) claimed to be entitled. 

In the year 1829, there Avas a compromise of the 
suit instituted by Tara Purshad against Dooraa 
Purshad, under Avhich compromise Tara Purshad 
became entitled to a six-aw«a share of the debt due 


29th March, 
1865. 


from Shama Purshad Nundy. Subsequently to this 


(a) 4 Moore’s Ditl. App. Cases, 452. 

Q 2 
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comi)voinise, and on the 27th ot ■htlij, 1829, Douiga 
I'lirsJiarl obtained a decree in the Provincial Court 
against Shama Piirsharl A inidij for the amount of 
the principal and interest due upon the Bond. From 
this decree Shama Piti shaft Siiiiftif appealed to the 

Sadder Court, and ])ending this ai)i)eal, and in the 

year 1831, there was a compromise of this suit also, 
whicli was effected hy deeds, dated the 16th of Mail, 
1831. The terms of tliis compromise were, that 
Shaiaa Parshad should i)ay Ps. 24,217. 12. 17. at tho 

end of three years, without interest, and that, in de- 

fault of i)ayment, Doorga Parshad should he at 
liherty to iiroceed and realize the amount. This 
compromise was, it ap])ears, made without the pii\it\ 
of Tara P-arshad, and the i)aymeut stipulated to he 
made by Shama Parshad Xaadg at the end of the 
three years was not made by him. 

In this state of circumstances, Tara Parshad, in 
the month of March, 1835, instituted another suit 
against Doorga Parshad, seeking to recover^ from 
him his (Tara Parshad’s) six-aana share of Shama 
Parshad Nandg’s Rond debt, and of the interest upon 
it up to the time of the commencement of the pro- 
ceedings against Shama Parshad Xaadg in the year 
1821; and by the idaint in this suit, Tara Parshad 
reserved to himself the right to bring another suit for 
his share of the interest on the Bond debt from the 
last-mentioned date up to the date of the deeiee of 
the 27th of Jidg, 1829, which Doorga Parshad had 

obtained as above mentioned. 

This suit was carried through the Courts in India 
up to the Sadder Deaaang Adandat, and ultimately, 
by a decree of that t'ourt, dated the 15th of April, 
1841, Doorga Parshad was decreed to pay to Tara 
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I tit shad the entire amount ot principal and interest 
for wliicli his snit was brought. From this decree of 
the St/ddrr Court, Doorga Piirshad appealed to Her 
Hajestv in Council, and upon tliis appeal being' heard 
before the Judicial Committee in Jiilij, 1849 (o), the 
Committee reported to Her iMajesty, that the decree of 
the Sadder Court ought to be reversed, and that it 
ought to be declared that Doorga Pursha.d was liable 
to Tara Piirshad for a six-anna share of what he, 
Doorga Piirshad, had received, or might thereafter 
receive, and of what, if anything, he might at any 
time after the 16th of i\lay, 1834 (being' the expiration 
of the time limited hy the deeds of compromise of the 
16th of ^Dig, 1831), without his wilful default, have 
recovered or received from Shania Piirshad Nundy, 
or in respect of the sum of Rs. 24,217. 12. 17., and 
the interest thereon, payable by Shama Purshad 
Nundy under the decree of the 27th of July, 1829, 
and the compromise of the 16th of May, 1831, and 
that the case ought to be referred back to the Suddcr 
Deicanny Adawliit, to ascertain, carry out, and 
enforce the rights and liabilities of the parties as 
above declared, and that Tara Piirshad should be at 
liberty to apply in the suit of Doorga Purshad 
against Shama Purshad Nundy for leave to enforce 
the decree in that suit, as he might be advised, 
for the recovery of his six-anna share of the Rs. 
24,217. 12. 17., and interest, in so far as the same had 
not been already recovered. 
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By an Order of Her Majesty in Council, bearing 
date the 18th of July, 1849, this report was approved, 
and it was ordered that the decree of the Sudder 
Court of the 15th of April, 1841, should be, and the 


(tO 4 Moore’s Ind. App. Cases, 464. 
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same Avas thereby reversed, and that it be declared 
and done as in the rej)ort more fully set forth and re- 
commended, and that the same be duly and punctnall}" 
obeyed, complied with, and carried into execution. 

Tn the meantime, jKOiding- this appeal to Her 
Majesty in C^onncil, and on the 3rd of December, 
1842, Tara Pursbad instituted a further suit 
against Doorga Pitrshad to recover the sum of 
Rs. 4,593. 12. 9., the interest upon his six-amia shave 
of the sum secured bv the BoiuL from the vear 1821, 
when the proceedings against Shama Parsbad Nundg 
were commenced, up to the 27th of Jidg, 1829, when 
the decree against him was made, being the interest 
for which by the plaint in his original suit he had 
reserved to himself the right to sue. This suit was 
lieard before the Principal Sadder Ameen on the 11th 
of Aagiisf, 1843, and by his decree of that date he 
dismissed the suit; l)ut, upon an appeal by Tara 
Pursbad to the Judge of the Zidab Court, the deci- 
sion of the Suddf'r Aatcca was reversed, and Doorga 
Piirsbad was ordered to })ay to the Resj)ondent the 
Rs. 4,593. 12. 9., with interest at 12 i>er cent, per 
annum, from the time of the commencement of the 
<\ut, with the costs in l)oth ('ourts; and upon a 
s])ecial appeal by Doorga Pursbad to the Sadder 
Deaaniag Adaa'laf , tliat Court dismissed the appeal 
with costs. In conseciuence of these decrees Doorga 
Parsbad was compelled to ))ay to 7'ara ParsJfod the 
sum of Rs. 11,127. 15. 3., which he accordingly paid 
as follows: — Rs. 8,200. 7. 3>. on the 28th of Aprd, 
1848, and Rs. 2,927. 8. on the 4th of Aagast, 1857. 


Several attem|)ts 
Doorga Parslnu! 
Council arrived in 


a))])ear to have l)een made bv 

% 

after Her Majesty's Order in 
ladia to obtain a review of tlie 
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decrees made against him in the last-mentioned suit, 
and to have those decrees considered in connection 
with Her Majesty's Order in Council, but he failed 
in these attempts, and thereupoii, on the 17th of 
A 1857, he instituted against Tara Purshad 

the suit out of which the appeal before us has arisen. 
Hy his })laint in this suit he has sought to recover the 
sum of Rs. 23,294. 9. 164., being the amount of the 
sums paid by him to Tara Purshad, and of the sums 
which he lias ]nijd for his own costs of the proceed- 
ings taken against him, with interest on such sums 
respectively from the respective times of the payment 
thereof at 12 per cent, per annum. Tara Purshad, 
by his answer to the plaint, has insisted that the deci^ 
sion of the Judge of the Zillah Court in his favour in 
the further suit brought by him, having been affirmed 
on appeal by the Sudder Court, became final, and 
could not be set aside by a new suit, and he has relied 
upon section 16, Beg'ulation III., of 1793, as a bar to 
the suit. On the 29th of June, 1858, the suit was 
heard before the Principal Sudder Auteeu and Avas 
by that Judge dismissed with costs. From this deci- 
sion IJoorcja> Purshad appealed to the Sudder Court, 
but that Court, by its decree, dated the 9th of Maij, 
1859, affirmed the decision of the Principal Sudder 

Ameeu, 


The appeal now before us is from the decree of the 
Sudder Court of the 9th of May, 1859, and from the 
decree of the Zillah Court of the 29th of June, 1858. 
There is no api)eal before us from either of the decrees 
made in the further suit instituted by Tara Purshad 
against Doorga Purshad, their Lordships having, in 
consequence of delay on the part of Doorga Purshad, 
refused an application made by him for leave to appeal 
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1 1 'oni tliose (iecroos. Dnorf/a Pur.shad and Tara 
Pnrshad liave hoth died i)endiiig this ai)])eal, and the 
njjpea] lias been revived and is noAV in force betAveeii 
their repi'esentati\’es, iShama Pursluid /I'n/y Chow- 
derij and others, aiul Ilarnf Pursliad Roy CJtondery 
and another. 

« 

I he solt- (jiu'stioii to h(“ considered u|)oii this a)it)eal 
is, ^\lletlle^ Doorffa I'li rshdil was entitled to recover, 
ill the suit institnted by him as>-ainst Tdrn Pmsha^l, 
the sums whieli had been recovered by Tara Piir- 
sIkuI from liim under tl)e decrees in tlie suit wliieh 
1(11(1 Pnrshad had instituted ai>ainst him; and in 
eonsiderinsi' this question, it must l)e assumed that at 
tlu‘ times wlien tliose deercH's w(>re made, Tara Par- 
shad was rig'littully entitled to recover the sums 
whieli were iiayable under them, there not being, as 
has been mentioned, any aiipeal from those de- 
crees. Tara Parsha,! insisted in the ("ourts in 
India, and his reiiresentatives have insisted in the 
argument before us, that Door (fa Parshad was not 
(iititled to recover these sums for two reasons: first, 
that his right to recover them is precluded bv section 
Id, Hen. Keg. III. of 17!);i; and, secondly, that, 
independently of that provision in the Kegulation, 
money which has been paid under a decree or judg- 
ment of a ('ourl of eomiietent .jurisdiction cannot be 
recovered in a new suit or action, so long as the decree 
or .judgment under which it has been recovered is sub- 
sisting and in force. Lpoi, the first of these points 
their Lordshiiis have felt but little doubt. Section 
1(5, Bor Ke,g. 111. of ITS);}, is in these terms:— 
“The ZiUah and City Courts are prohibited from 
entertaining any cause which, from the production of 
a former decree or the records of tlie Court, shall 
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appear to have l)eeii heard and determined bv aiiv 

♦ W' 

tormer Judge, or any Superintendent of a Court 
having eompetent jurisdiction. If any doubt sliould 
arise respecting tiie competency of the former juris- 
diction, the Judges are to report the circumstances to 
the Sudfhr Dmcatmif Adaivlui, and wait the instruc- 
tions ot that Court.” Their Lordships think that 
this provision applies oidy to cases in which the ques- 
tion to 1)6 determined in the cause is the same ques- 
tion as has been already lieai’d and determined, and 
not to cases like the present in which new circum- 
stances have intervened, and altered the nature and 
character of the question to be determined. The 
intent of the resolution, as it seems to their Lordships, 
is only to prevent the re-trial of the same question; 
and it is obvious that there is an essential diffeTence 
between the question whether Tara Purshad Avas 
entitled to recover against Doorga Purshad before 
the Order of Her ilajesty in Council was pro- 
nounced, and the question Avhether, after that Order 

was pronounced, he Avas entitled to hold the monev 

•/ 

which he had previously recovered. 
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U]jon the second point their Lordships have felt 
^ difficultA . Thei e is no doubt that, according 

to the laAV of this country — and their Lordships see 

jio reason for holding that it is othei-Avise in India 

money recovered under a decree or judgment cannot 
be recovered back in a fresh suit or action Avhilst the 
decree or judgment under Avhich it Avas recovered 
remains in force; but this rule of laAv rests, as their 
Lordships apprehend, upon this ground, that the 
original decree or judgment must be taken to be sub- 
sisting and valid until it has been reversed or super- 
seded by some ulterior proceeding. If it has been 
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SO reversed or superseded, the money recovered undei 
it ou<»ht certainlv to be refunded, and, as their Lord- 

O • 

shi])s conceive, is recoverable either by summary pro- 
cess, or bv a new suit or action. The true question, 
therefore, in such cases is, whether the decree or 
judgment under which tlie money was originally re- 
covered has l)een re\’ersed or suiierseded; and apply- 
ing tliis test to the ])resent case, their Lordships are 
of opinion, that the decrees obtained by Tara Purshad 
against Door (fa Purshad were superseded by the 
Order of Her Majesty in Council pronounced in the 
vear It was i)lainly intended by that Order 

that all the rights and liabilities of the parties should 
be dealt with under it, and it would be in contraven- 
tion of the Order to permit the decrees obtained by 


T<(ra Parshad pending the appeal on which it was 
made to interfei’e witli this purpose. Moreover, the 
de(M*(*es now under api>eal rest on precisely the same 
cause of suit as the original decree which was re- 
versed by the Order of Pier Majesty in Council. The 
plaint in tlie case on which the original decree was 
recovered describes tlie interest recovered by the 
decrees under ajipeal as ])art of the same cause of suit, 
sepai-ated only for the convenience of Tara Purshad, 
and the de(*rees undm- apiieal, therefore, were mere 
subordinat<* and (kqiendeut decrees, and their Lord- 
ships do not think that these decrees can be held to 
have remained in force when the decree on which they 
w(*re dependent had been reversed. 


That tlH‘ Sadder Dr iron in/ Adatrhif has not, as 
their Jjordships think it might have done, dealt with 
th(» decrees now under api^eal as falling within the 
direction given to tliat Court by Her Majesty's Order 
in Council, to ascertain, carry out, and enforce the 
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rights and liabilities of the parties, does not, in their 
Lordships ’ opinion, vary the case. This provision in 
Her Majesty’s Oi-der in Council gave power to the 
Sudder Dewanny Adawlut to deal summarily with 
the rights and liabilities of the parties, but it could 
not, in their Lordships’ opinion, take away any rights 
which the law would give to Doorga Purshad inde- 
pendently of that power. For these reasons their 
Lordships are of opinion, that the decrees appealed 
from ought to be reversed, and that the sums of 
Rs. 8,200. 7. 3. and Rs. 2,927. 8. paid under them ought, 
so far as the assets of Tara Purshad will extend, to 
be repaid by the now Respondents to the Appellant, 
with interest at 12 per cent, from the respective times 
when such sums were respectively paid, and that the 
now Respondents ought also, so far as Tara Pur- 
shad's assets will extend, to pay the costs of this ap- 
peal ; but under the circumstances of the case, and 
having regard to the delay on the part of Doorga 
Purshad, their Lordships do not think that his repre- 
sentatives are entitled to recover the costs incurred 
by him in the course of the proceedings taken against 
him by Tara Purshad. Their Lordships, therefore, 
will humbly recommend Her Majesty to make an 
Order upon this appeal to the effect which we have 
mentioned. 
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]\rrssrMi'T Cht’ndrabtm.i.ee Debta 


A ppcUant, 


AX1> 


19th & 20th 
June. 
1865. 


IjFCkhka Debia Chowdrain 


BrspoyiArnt , 


Ov appro! froai the Sadder Dca'oaaif Adawlut of 

t ^ I 


H (Of pal. 


JjimUoid (111(1 Tctidiit — P( r/K-t udi liast -rtut frrc for .scttiufj up idol — 
Truant in po.s.sc.ss-ion for (1(1 and ort i — Suit f(H' r('nt after — 

Limitation — Demand for rent — If ncrcssarif prior to suit. 

Bv a PottaU, in the natnrr ()f a lease in perpetuity, ^ranti'd By an 
ancestor of .t., in tlie year 175M1, to tin* ancestor of /^. (tf a piece of land, 
/i. and his lieirs were to enjoy a house Built thereon, in consideration of 
.setting up an idol in the house, without payment of rent. Vi>wards of sixty 
years after the date of this grant, during wliich period the idol remained 
and its worsidp uninterruptedly continued, no ri'iit having Been ])aid By 
the grantee or his heirs, .1. without any demeinl for rent, (»r bringing a 
suit for assessment of the property, Brought a suit against 7>. to recover 
six years* arrears of rent for tin* house, at the rate fixed By Urn. Keg. XIX. 
of 1793, sec. 10. Held, reversing the decree of the Sudder C’onrt, that 
li., and those iiinler whom sin* clainn'd, having been in \uulistnrbed 
p(»ssession, and tlie cause (»f action having arisen sixty years Before the 
institution of the suit, such suit was Barn'd Bv cl. it, sec. of Ii('n. Reg. 
If. of 1805. 

Held further, that while that clause tak«*s away the cognizance By 
any (’ourt in Penpal of a suit, if the cause of action should have arisen 
sixty years Before the institution of the suit, it distinguishes Between the 
effect of the twelve years* limitation and that i>f sixty years, By precluding 
all iinpiiry into any original defect in tin* title under which tin* ]>ossession 
for the latter period oBtain, ami made it, in < fTect, unavailing to show 
tliat tin* pos.Si'ssion of A. commenced under a grant mmle null and void 
By the Regulation of 179.'{. 

\Vln*tlier the twi*lv(* years* limitation provi<led By the Ptu. Reg. II. 
sec. 5, cl. 1, of 180.5, can Be held applicaBle to such a suit. Quarrel 

Sf‘mble. Tliat to maintain such an action, a demand for arrears of rent 
should liave Been pn*ceded Bv a suit for assessment of rent under Pen. 
Reg. XIX. of 179;t, sec. 10. 

'^PiiE Tacts and circuinstan(*cs oT tliis case suflicientlv 

% 

ajipcar from tlic judgment of tliciv Lordships: 

The ap])cal was licard r.v parte, tlic Hosiiondont 
not appoariiiK- 

* Present: — Members <if the dadieitil (\nitmittee , — The Right 
linn, tin* Pnnl (ustiei* Knight Rrnee, tlie Rigiit lion, the h<u*d 
Justice Turner, and the Rigid lion. Sir John Taylor Coleridge. 

.1 j.se.s.sor.s- 'I'ln* Right Hon. Sir ljn\vn*n('e Peel, and the Right 
lion. Sir Janies \V. (\dvile. 
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The Attoniey-Ger.eral (Sir R. Palmer), and Mr. 

Leith^ for the Appellant, argued 

First, that the grantor had powei- to alienate any 
portion of his estate, Ben. Reg. I. of 1793, sec. 9; and 
that the Pottah conveying the house, under which title 
the Appellant claimed, was expressly sanctioned by 
Ben. Reg. XLIV. of 1793, secs. 6 & S. 

Secondly, that the Courts below had wrongly applied 

the provisions of Ben. Reg. XTX. of 1793, sec. 10, to 
the case; and 

Thirdly, that the suit was barred by acquiescence, 
as well as by the rules of limitation, Bf'v. Regs. III. 
of 1793, sec. 14, and IT. of 1805, sec. 3. 

Their Lordships’ judgment having been reserved, 
Avas now delivered bA^ 

The Right Hon. Sir .John T. Coi.eridgr. 

This was an appeal from a decree of the Surlder 
Bewanmy Adaivluf of Bengal, affirming a decree of 
the Principal Sudder Ameen of the Civil Court of 
Mymensing, which last had reversed a decree of the 
Sudder Ameen of the last-named Court in favour of 
the Appellant. The Respondent has not appeared, 

and this appeal has been heard ex parte. 

The original suit was brought by the Respondent 
to recover arrears of rent for six years and nine 
months preceding its commencement, and the follow- 
ing may be taken to be the facts of the case: The 

Appellant and those under whom she claims had been 
in peaceable and undisturbed possession of the pro- 
perty for more than sixty years; it is in the town of 
Nusseerabad, and within and parcel of a iour-annas 
share of the Zemindary of Pergunnah Allapsinq, ui 
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which tlie Respondent, as motlier and guardian of her 
son, a minor, is the proprietor in possession. The 
Appellant claims under a grant trom the ancestor of 
the Respondent, which pur])orts to have l)een made 
for the setting iij) an idol, and concludes thus — 
“Having set u|) the said idol in the said house, you 
will enjoy the same without paying rent through sons 
and grandsons. Foi- tliis i)iirpose 1 have given you 
this BrotH.Htfur Pot fro/' The date of this instrument 
corresponds with tlie 10th of Frbr^niry, 170() a.d. 
The idol has I’emained, and its woi'shi]) has heen co7i- 
tinued uninterruptedly from that time. The Respon- 
dent’s plaint, which was not tiled until the 15th of 
April, 1857, was |)rece(led by no liemand of rent, nor 

anv suit for the assessment of it; l)ut the rent sued 

* 

for is stated to be “in accordance with the rate of rent 
o})taining in lodging-houses at this ])lace of Nnsscc- 
raf)a(l/' this rate being fixed by the Hen, Reg. XIX. 
of 1793, sec. 10; on which, indeed, the Respondent’s 
case entirely de])ends. 

Thes(* are all the facts, and it seems clear that if 
the original grant has not been annulled by any Regu- 
lation, or if the |)ossession has become unimpeachable 
by reason of the la])se of time, either of the twelve 
years or of the sixty years })rescribed by the Bengal 
Regulations; or if, at all events, it was under the cir- 
cumstances necessary that this action should have been 
])recede(l l)y a suit for assessment of the rent, or a 
demand of rent ascertained in some way or other; the 
original suit could not be maintained, and the two 
later decrees must be reversetl. They were impeached 
by the Appellant on all these grounds. Their Lord- 
ships, however, do not find it necessary in this case 
to give any opinion upon the first or third of these 
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points, or upon the question whether, under the i 865 . 
circumstances of this case, the twelve years’ limita- Mu'i^ux 
tion prescribed by the Regulations ought to be held chundra- 

T 1 1 • BULLEE 

applicable to it. They have reason to believe that Debia 
questions of some importance, and possibly of some luckhea 
difficulty , have been raised, and that some cases which chowdrain. 
were not cited at the Bar have been decided in the 
Courts ill India, bearing more or less directlj’^ on some, 
at least, of these points, and they think it would 
neither be prudent nor safe for them, more especially 
in a case which has been argued on one side only, to 
give any opinion which might affect these questions. 

Moreover, it is obvious that to decide this case upon 
the last of the grounds on which the Appellant relied, 
might only lead to renewed litigation. Their Lord- 
ships, therefore, abstain from giving any opinion 
whatever upon any of these points. 

It may be assumed, for the purpose of argument, 
but for that purpose only, and without the expression 
of any opinion by their Lordships, that all these points 
ought to be decided in favour of the Respondent; but 
they are of opinion that the Appellant was entitled 
to have the suit dismissed upon the ground of there 
having been peaceable possession by her and by those 
under whom she claims for sixty years before the suit 
was commenced, and of the suit being, therefore, 

barred by the early part of the 3rd clause of the 
Ben. Reg. II. of 1805. 

The first and second clause, and the second 
branch of the third clause, of this Regulation have 
reference to the twelve years’ limitation which was 
previously in force, explaining and qualifying that 
limitation; and as their Lordships do not, as has been 
already said, rest their judgment on this limitation, 
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1865 . it is unnecessary to comment on tliese parts of the 
Mu'^uT Regulation; hut the first hraneh of this third clause 

provides that “ncthing in the preceding clause, or in 
UiLBiA pai't of the existing Ixegulatiuns, shall he lielci lo 

i.ucKHEA authorize the cognizance of any suit whatever in an> 
chowur'ain. Court of Justice, if the cause of action shall have 

arisen sixty years hetore the institution ot the suit, 
nor shall any plea on the part of the Plaintiff for the 
non-prosecution of his claim ot right during a period 
of sixty years after the origin of his alleged cause of 
action, nor any original defect of title on the part of 
the possessor of the property claimed, after the lapse 
of such period, be deemed a sufficient ground for 
taking judicial cognizance of any suit so pieleiied. 
This branch of the clause, therefore, in its very 
comprehensive language, embraces every then exist- 
ing Kegulation by which any Court in Bengal was 
authorized to take cognizance of any suit whatever; 
it, in effect, takes away that authorization if the cause 
of action shall have arisen sixty years before the 
institution of the suit; it distinguishes between the 
effect of the twelve years' limitation and that of sixty, 
by precluding all inquiry into any original defect in 
the title under which the possession lor the latter 
period commenced; it makes it, in effect, in cases in 
which the section applies, unavailing to show that the 
possession of the Appellant commenced under a giant 
made null and void by the Regulation of 1793. 

The question then is, what is the cause of action in 
the present case, and when did it arise? In terms 
the suit is l)rought to recover rent for the last six or 
seven years, and the non-payment of that rent is, uo 
doubt, in one sense, the cause of action. 

The suit, indeed, may in some sense be likened to 
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what i.s of daih' occiurcncc, the action to recover the i«65. 

V ' 

later items only of a long* account, which have become mussumut 
clue Avithiii six years, although the Statute of limita- 
tions has barred the demand for the earlier items. 

V. 

The distinction, however, between such an action and i^uckhea 

’ . Debia 

the present suit, is obvious; the items of an account chowdrain. 
are independent of each other : each represents a 
distinct contract or a distinct debt. But the right to 
recover rent for the last six or seven years, depends 
on a possession founded on a grant avoided by the 
Regulation, which possession has been one and entire 
in character through the whole sixty years. 


It is the case of the Plaintiff in the Court below, 
that by reason of the character of the grant and the 
operation of the Regulation, his ancestor might have 
determined the possession in the first year of its exist- 
ence, or claimed rent at the end of that year. If, in 
spite of length of possession, an action for use and 
occupation could be maintained, so long as a Plaintiff 
could show . a good title in himself and a bad one in 
the occupier, of what avail would any Statute of limi- 
tations be ? A man might be barred in an action 
directly brought to recover the possession, such as 
ejectment, and yet not be barred when he sued from 
year to year, for use and occupation, for a compensa- 
tion for the fruits of the land; because in this the 
occupation would be referable to the sufferance and 
permission of the real owner, and so be a good con- 
sideration for an implied promise to pay what it was 
worth. But this clearly could not be; and so here, 
if no action could be maintained directly to recover 
the possession of the land, none can be brought to 
recover the rent, which is the compensation for the 
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1865. occupation — that occupation having been alwajs of 

MussuMUT one and the same character; in fact, rent free. 

^bullee' Tneir Lordships being of tliis opinion, wUl, there- 

liumblv advise Her Ma.iesty that this suit was 
i,ucKHEA barred by the sixty years’ ])ossession of the Appellant, 
chowdkain. and those under whom she claims, and, Iherefoie, that 

the orii^'inal judgment ot the Snfldf'y dismiss- 

ing- it oii^ht to he affirmed, and the two later jud«*- 
ments reversed, and tlie costs of all the proceedings 
below, with those of tliis appeal, he i)aid by the 

Kespondent. 


SkEKNANTH BlIUTTAtMIAKJKK 


A ppcllant , 


and 

(tI^NGOPAOYA, (iOUIN1> 


It AMCOIVIITI^ \M K M, \ -,1 7 1 

, I Bctipondenis, 

(hlXTNDKH MoZOOMDAI! Uiui ptliel'S J 

Ov appf'al fnnn fhr Siulfl(*r ' f)cira)nii/ Adaicluf 

of BengaL 


Rr<l\}itrat\<>n Act (A'/A' of 1843), N. 2 — Ct>ustnictio)i aud scoju 
Rrffi.itcred and nurajistcrrd deeds — Pritnitif — 'Fraud — Kj/'ect of. 


20ih & 21st 
June, 

1865. 


By section 2 of Act, Xo. XIX. oi' 1843, it is euactea, that “every deea 
of sale, or gift of lands, houses, or other real pri>certy, a memorial of 
which has been or shall be duly registered according to law, shall, pro- 
vided its authenticity be establislied to the satisfaction of the Court, 
invalidate any other deed of sale or gift for the same property which 
mav not have been registered, and whether such second or other deed 
shall have boon executed prior or subsetpient to the registered deed — 

The Appellant in this appeal brought a suit, in 
the nature of an action of ejectment, in the ZiUah 
Court of the Twenty-four J'(‘r()innialis against the 


'^Present: Members of the Judicial C(Oumittee — The Right 
Hon. the Lord Justice Knight Brnee, tlie Right Hon. the Lorvl 
Justice Turner, ami the Right Hon. Sir John Taylor Coleridge. 


yl.'j.scNNor.s : — The Righ' Hon 
lion. Sir Jann‘s \V. Coivile, 
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established to the satisfaction of tlie Court sliall ho ^ 

ferenee to a,,v othe.- .no.tgage on the san.^V-S" which ‘n a^ not* h^; 

bee vegistere,!. ainl whetl.or such second oc othei: mortgage shall have 

been executed prior or subsequent to the registered mortage anv know 
ledge or notice of any such unregistered ’ ' mortgage, anj know- 

had by any party to such registered deed 
Held : — 

First, that tlio Avords in the latter part 
or notice of any sucli unregistered deed 
by any party to sucli registered deed or 
applied not only to deeds and certificates of 
of sale or gift; and 

that the proviso, that -its authenticity be established to the 

a c 1/^ pointed out merely the exclusion of a fraudu- 

lent deed from tlie benefit of the Act. as it was not intended that a deed 
Avhich was tainted by fraud, although in other respects genuine, should 
be placed on the same footing as a bond fide deed. 

_ cannot he deprived of the priority given by Act 
^o. XIX. 1843, unless it be proved that there was fraud on the part of 


deed or certificate alleged to be 
or certificate notivithstanding ' 

of the section, -any knowledge 
or certificate alleged to be had 
certificate notwithstanding ' » 
mortgage, but also to deeds 
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Respondents to recover possession of 28i mousahs, 
being- a moiety of the Zemindari/, Pergimnah Have- 
hc.sJuir, with mesne profits of . the villages, then in the 
possession of the Respondent, Gohind Chunder Mo- 
zoomdar, as registered owmer.. The Zemindary had 
been conveyed to him by the Respondent, Ramcomul 
Giiiig'opadya, a former mortgagee, who had acqulired 
the proprietary right of the Zemindary under a fore- 
closure proceeding- and suit for possession. 

The question in the suit Avas one of title. The Ao- 
pellant claimed the moiety of the Zemindary, under *a 
Kahala, or Bill of Sale, dated the 27th of March, 1854, 
made by one of the Respondents, named Taraprosono 
Mookerjee, who, it was insisted by the Appellant, had 
previously purchased the moiety of the Zemindary 
from Ramcomul Gungopadya, and that a deed had 
been executed by him conveying- to Taraprosono Moo- 
kerjee the moiety in consideration of certain pecuniary 
transactions subsisting between them in relation to 
Ramcomul Gungopadya’ s mortgage. The defence of 
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1865. the Respondent, Gnhind Chunder Mozoomdar, to the 

sre^^^th Appellant’s claim was, that he was entitled to the whole 

cSarTee Zrmindan/ under a deed of conveyance in the English 

RAMCoMurform, dated the 5th of April, 1854, executed by Bamco- 
GuNGo- Guvgopofhja for a good consideration, which deed, 

andothers. well as a deed of release of even date from Tarap^o- 

SOHO Mookerjee, for the moneys advanced by him ui 
respect of Rawcomid (liDU/oj^fidiio moitgage, weie 
registered on the 20th of A/jr/7, 1854, in the proper 
office of the Registrar of deeds of the Zillah of the 
Twenty-four PcrpinDKihft. previous to the registration 
of the alleged Kohfdo , set up by the A))]iellant. 

By sec. 2 of Act, No. XIX. of 184.1, (a) preference is 
given to a registered deed, over one, although of an 
earlier date, subseciuently registered under the pro- 

visions of that Act. 

When the cause came before the IM'incipal Siulder 
Amreu {Bahoo Tannknafh Beni), he dismissed the 
suit, on tlie ground, that the Appellant’s title could not 
])(» maintained, as the deeds, including the Kohola, on 
which he founded his claim, were, in his opinion, for- 
geries, ajul n])held the title of the I?esj)ondent, Gohlm^ 
Chunder Mozoowdar, The Appellant appealed from 
this decree to the Sudder T)e\vanny AdaxvJnt at Cci}- 
entia. The decree of that Court (which consisted of 
^Messrs. Baikes, Trevor and Loch), was to the effect, 
that there was no ])ecuniary consideration for the 
alleged conveyance from lianiconnd Gunpopadya to 
Taraprosono Mnokerjee^ and in the absence of such 
consideration, the title of the Respondent, Gobhul 
Chunder Mozoomdar could not he affected by that 
conveyance, and accordingly the appeal was dis- 
missed with costs. Hence the present appeal. 


(<i) Sou section sot out, post ji. 22(), 
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Mr. Bobhouse, Q.O., and Mr. Cave, (or the Ap. ..ffi. 
pellant, contended, ' — 

Sreenanth 

First, that Ra„,ca,,u,l Onngopadya’a title being nn- ‘e"",’/,*. 
disputed, the Bill of Sale made by him to Tarapro- a.aoonnn 
sono Mookerjee, and the eonveyanee afterwards ese- 
cuted by the latter in the Appellant’s favour beina- 

genuine instruments for valuable consideration, ’passed 

the moiety of the monzahs in suit to the Appellant. 

Secondly, that the conveyance executed by Tara- 
1 ^-osono Mookerjee in favour of the Respondent, 

Oohtnd Ch under Mozoomdar, was fraudulentlv con- 
cocted for the purpose of defeating the App;ilant’s 

therefore, was not entitled under the Act, 

No XrX. of 1843, secs. 2 and 3, by reason of its 
earlier registration, to be preferred to the prior deed 

of sale executed by Taraprosono Mookerjee in 
favour of the Appellant. 


The Attorney-General 

Mr. Leith, 

Gohind Ohnndev 


(Sir Palmer'), and 

appeared for the Bespondent, 

Mozoomdar, but were not 
called upon to address their Lordships. 

Judgment luiving* been reserved, was 
nounced by 


noAv pro- 


20th Tuly 

1865. 


The Right Hon. the Lord Justice Turnee. 

In' disposing of this appeal their Lordships do not 
think It necessary to enter fully into the details of th- 
case. The view they take of it will be sufficiently ex- 
plained by a mere general outline of the facts. Ram- 
coniid Gungopadya was originally mortgagee of the 
entirety of the Zetnindary, Pergunnali Haveleeshur 
He subsequently acquired the full proprietary right 
to and possession of the Zemhidary by a foreclosure 
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1805. yuit, and suit tor ])os8essioii consequent thereon, and 
SREENANTH aftei* he had thus acciuired the proprietary right in 


BHUTTA 
CH 


arYe''e the Zemindartj he appHt'<l for the mutation of names 
RAMcoMUL ill the Collectorate, and was there registered as sole 
GiiNGo- rjrourietor of the Avliole ZcniDidui ij. The Appellant, 

PADYA It ' A T> 7 

andothers. Srreiianfh Bhutfacharj( (\ alleges that namcomul 

G lou/opcul ija before he had acquired the proprietary 
right in the Zrwiuflarij by an Ikrar, or agreement for 
sale, dated the 20th of I)rrrmht'i\ 1852, agreed with 
the Kespondent, Taraprosinio d/oo/,cr /cc, that in the 
event of his acquiring the proprietary right, he would 
transfer a moiety of the Zomhidavp to Taraprosono 
Mook(n'je(\ and that after he had acquired the proprie- 
tary right, he, by a Kohola , or deed of sale, dated 
the 31st of J/d//, 1853, transferred the moiety of the 
Zrni'nuJarif to Taraprosono Mookrrjec accordingly. 
The moiety of the Zrniiiidarp thus transferred to Tara- 
prosono Mookcrjrr was, as the Apiiellant alleges, after- 
wards conveyed to him by deed, bearing date the 27th of 
March, 1854; but this deed was not registered until 
the 2nd of Map, 1854. In the meantime, and on 
the otii of April, 1854, Haniconinl Gnnpopadya, by a 
deed of that date, in consideration of the sum of 
Ks. DO, 000, conveyed the whole Zcinindarp to 

Gobind GInnaIrr Mo^oonula r, and by a deed of even 
date, Taraprosoito Mookerjcc, in consideration of the 
sum of Ks. 15,000, also conveyed all his interest in 
the Zcmindarp to Gobind (InDtdcr Mozoomdar, and 
on the 20th of April, 1854, both these deeds were 
duly registered. 

After the execution of these deeds, Gobind Chun- 
dcr Mozoomdar had possession of the whole Ze?nin- 
darij, and he was in possession of it when the s\iit out 
of which this appeal has arisen, was instituted. 

This suit, which is in the nature of an ejectment 
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and Taraprosnno d/oU'oVe/' and ^c ^ ^ 

for reeoverino. the moietv ’of the 

to have bee. conveyed to the IppeZt ^:f 

«»-<■», »„/ ry„,l„J,' " ■" »■”* olfeses, that 

liad disposed of ti,e ,i.j’,„ie '?'* ‘"'"“'Iiilent motives, 

moiety Pfevioosly sold b, i,t "o rj ' 

h-rM,) ,0 Goo:,,,! fv, lZT,T"° 

of Gohiiid Ch under 1 / ~ fictitious name 

dated the 4th of Hp/ZiZ f Kahala, 

Rs. 90,000, hut the uhint ’ consideration of 

over of any fraud on thr^rt "o^ 

Mozoomdar. ^ Gobmd Chnnder 

Oohind CJnmder Mozooindn,- Kv- i • 

denies the title set up by tl.e Appellant,”Z''LrtsZ 
ease on the convevance to him hv ^ ^ 

./ec, and, on the contrarv, he savs that 7 ’ 

.yooAv,/,.,. bad „o .i*,.; „.. int;.4s i . ,rT""'"° 

d«,v/. b,„ it appeavs, both bv the abswe and thfoTI' 

.^eeAey/ee bad uadea bis alleged /L-Il aud dorrs’:: 
up via, ms to the property, and the answer in efte, 
tieats tile release from him as obtained for the ’ 
pose of putting- an end to those claims The 
great deal of evidence in the suit with ■ r ^ ^ 

the most part, to the alleged I/crar and 
by the Appellant , but on the hearing of “he " 
betdre the Principal 6-,.ddcr A„ca„, h? dismfssedT 
sort and upon appeal this decree was alSrmed by the' 

d 'ef " " ^ these 
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Tlio juds-meiits, both of the Principal Sudder 
sre^T^ith and of the Suddn- Court, appear to have 

charTee proceeded upon a full and careful examination of the 

facts of the case; hnt their Lordships, as they have 
GuNGo intimated, do not find it necessary to enter upon this 

PADYA 

^ND OTHERS, oxamiiiatioii. 

It apijears that by tho Act, No. XIX. of 1843, it :s 
provided, “that from t!ie first day of May last past, 
every deetl of saU*, or ii’itt ol lauds, houses, oi othei 
real properly, a memorial of which has been or shall 
be duly registiM’ed accoi'diug to law, shall, provided 
its authenticity l»e established to the sallsiactiou of 
the ( 'ourt, invalidate any other deed of sale or gift 
for tlie same proptM'ly w'hieli may not have been 
registered, and whether such second or other deed 
sliall have* ht‘en executed prioi’ or subseciuent to the 
rogisteri'd d(*ed — and that troin the said da^N e\eij 
<loed of mortgage on laud, houses, and other loal 
l>roperty, as well as certificates of tho discharge of 
such iucumhrauces, a memorial oi which has been oi 
shall l)e duly registered according to law, and pro- 
vided its authenticity be established to the satisfaction 
of the ('^ourt, shall be satisfied in pveforonee to any 
other mortgage on tho same property which may not 
have been registered, and whether such second or 
other mortgage shall have been executed prior or 
subsequent to the registered mortgage, any knowledge 
or notice of any such unregistered deed or certificate 
alleged to be bad by any party to such registor'^d 
deed or certificatt^ notwithstanding." 

Their Lordshijis are of opinion, that this case may 
well be decided, and ought to be decided, upon the 
provisions of this Act. 

Two questions arise upon the Act ; first, whether 
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the words at the close of the enactment, “anv know- 1865 . 

▼ 

ledge or notice of any such unregistered deed or sreenanth 
• Bhuti'a 

certificate alleged to be had by any party to such charjee 

unregistered deed or certificate notwithstanding,” are uamcomvl 
to be construed as referring onlv to the mortgages and <^*cngo- 

o . ^ PADVA 

certificates mentioned in that part of the enactment and others. 
which immediately precedes these words, or are to be 
taken to extend also to tlie deeds of sale or gift which 
are mentioned in the earlier part of the enactment; 
and, secondh% what meaning is to be attributed to the 
words “provided its authenticity })e established to 
the satisfaction of the Court,” which are contained in 
the enactment. As to the first question, their Lord- 
ships are of opinion, that upon the true construction 
of the Act, the words first above mentioned apply not 
only to deeds and certificates of mortgage, but also 
to deeds of sale or gift. This enactment, although 
divided into two branches, in consequence of the 
different effect which is given to it as to deeds of sale 
and of mortgage, was plainly intended to be a general 
enactment. The words we are considering are words 
of reference, and the terms used being general and 
compi'ehensive, their Lordships see no reason for con- 
fining their operation to one branch of the enactment 
rather than extending it to both. Had it been 
intended that they should be so confined there would 
have been no difficulty in expressing that intention. 

It would be difficult to find any reason why, in the 
case of a mortgage, priority should be given to a 
registered deed over an unregistered deed, notwith- 
standing knowledge or notice of the unregistered deed 
by the registered mortgagee, but in the case of a sale 
the priority of an unregistered deed over a registered 
deed should be retained, in cases of knowledge or 
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1865 . notice, by the registered vendee or donee. The too 

skeenanth common i)ractice in India of setting up forged and 

cHA^jEE fi’andulent deeds, and the security against this prac- 

,, tice which is afforded hv registration, are quite suffi- 
1 * 

cient to account for this enactment extending both 


7 '. 

Kamcomi 

Gungo 


to 


padya 

and others, sales and mortgages, and the policy of such enact- 
ments is not unknown in other countries. The Irish 


Registration Acts afford an instance of it. 


Then as to the second ([uestion. The proviso is, 

that the authenticitv of the deed he established to 

% 

the satisfaction of the (*onrt. The word “authen- 
ticity” would seem, according to its natural mean- 
ing, to point merely at the exclusion of a forged deed 
from the henofit of the Act; but their Lordships think 
that it could not be intended by the Act that a deed 
which was tainted l)y fraud, although in other respects 
giMiuiiK*, sliould be ]>laced on the same footing as an 
honi'st and bona fidr deed. They arc not disposed so 
to construe tlie Act, but they think that at all events 
a registered deed cannot be deprived of the priority 
given by tin* Act, unless it he both alleged and proved 
that there was fraud on t!ie part of the grantee, and 
in this case no fraud is alleged, and certainly none is 
])rove(l, on the part of (iohind (linndcr Mozoomdar, 
It would be going mucli too far to impute fraud to a 
purchaser u))on the mere groiuul that he had brought 
up a possible claim, and so far as their Lordships can 
Hnd, there is nothing beyond this affecting Gobind 
Cbnndi'r Mozooindar eitlier in point of ivllegation or 
of proof. Of course it has not escaped their Lord- 
ships’ attention that there is an allegation in the plaint 
which suggests collusion between Gobind CJnnider 
Mozoomdar and Tara prot^ono Moi)kvrjci\ but their 
Lordships see no proof of this. Upon the whole, 
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therefor^, they are of opinion that Gohind Chunder 
Mozoomdar^s deed being first registered, must prevail sreenanth 
over the subsequently registered deed of the Appel- charjee 


lant, and they must, therefore, without entering further 
into the case, humbly recommend Her Majesty to dis- 
miss this appeal, and Avith costs. 


V. 

Ramcomul 

Gungo- 

PADVA 

AND OTHERS. 


MtTRTUNJOY CHucKERBirTTY _ - _ Appellant, 

AND 

John Cockhane, Official Assignee of 1 

the estate of Messrs. Hickey, \R€.^pondent,'* 

BaiLey, & Co.y Insolvents - - 

On appeal from the Sudder Deivanny Adardnt 

at Calcutta. 


Principal and agent — Factor — Powers and duties of — Sale hy factor — 
Loss ansing from — Liability of Principal — Interest Act of 1839 — 
Pow^r of Court binder — Rate of interest. 

A manufacturer of silks in Bengal employed a firm at Calcutta os 
Factors for the sale of liis goods on commission. Generally the ship- 
ments and consignments to England were in the name of the 
Principal, but as the market was depressed at Calcutta^ the Factors <'n 
several occasions shipped a portion of the goods to Englandy consigning 
them in their own names. There was a loss on the sales in England of 
the goods so consigned: Held: — there being no peculiar custom of trade 
existing in Calcutta to qualify the general mercantile la>y of England^ ,m 
respect to Principal and Factor ; and in the absence of evidence of any 
special instructions by the Principal, that such consignments by the 
Factors was within the scope of their general discretion, and the loss was 
properly charged on account of the principal. 

By an agreement between Principal and Agents, 10 per cent, was to be 
allowed as commission. The Sudder Court, under Act, No. XXXII. of 
1839, allowed 12 per ceiit. per annum from the date of the suit, on the 
amount found due to the Agents: such rate of interest disallowed on 
appeal, as that Act does not apply to an agreement between parties 
regulating the amount of interest. 

Where a partial alteration was made by the appellate Court in the 
decree of the Court below, as to the rate of interest awarded, but in 
other respects the decree was affirmed, both parties were directed to 
pay their own costs of appeal. 

This suit was brought by the Respondent in the 
Zillah Court of Moorshedabad, to recover from the 


23id & 24th 
June, 

1865. 


Present : Members of the Judicial Committee , — The Right 
Hon the Lord Justice flight Bruce, the Right Hon. the Lord 
Justice Turner, and the Right Hon. Sir Edward Vaughan Williams. 

Assessors : — The Right Hon. Sir Lawrence Peel, and the Right 
Hon. Sir James W. Colvile. 
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Cases ix 'rHfi privy council 


1865. Appellant the l)alaii(’e of a mercantile account stated 
murtunjoy to be due 1o the iu«ol\'eut lirni oi' Hhki'if, Bail€y, ^ 

CHUCKER- i* ’••J 1 jjl » * ••Jl* 

mjTTv ^ lor pniicipal and interest at the time ot their 
cocKRANE. iiisolvenoy, umouiiting- to Ks. 54,7S4. 4a. bp. to 'svhieh 

sum interest was added, ealeulated ]:)artly at 10 and 
partly at 12 per cent, per annuin, during* the subse- 
quent period and up to the .'list of Aityusf, 1856, 
malcing the alleged debt Ks. 1,10,938. 4a. 6p.; but 
as the amount of interest more than doubled the 
amount of the principal money (which excess could 
not be i-ecovered against the Appellant by a rule of 
the C'ourts in India), the Respondent volinqnished a 
sum of Ks. 10,938 4a. 6p. from the amount alleged 
to be due as interest, and laid the amount sought to 
be lecovered at Ks. 1,00,000, and interest thereon to 
the day of payment. 

The facts were these: — 

The A])pellant Mas in and i)rcvious to the year 
1840 a dealer and manufacturer of ruM' silk and 
silk piec(^ goods, called “Torahs,’' at dunghyporc, 
in the Prosidcuicy of Bengal, and in the latter year 
(‘m])loyed the Him of irukvy, Bailey, ^ Co., then 
carrying on business in C ale aft a as Hrokers, 1o act 
as liis Agents, in receiving from him, fi'om time 
to time, consignments of his goods and 


selling 


them on commission. Tlio dealings botM-een the 
parties continued up !<» a short period of the Hrm’s 
being declared insolvent, M'hich took place on the 
17th of Ft'bnniry, 1848. 

Out of the above 
made under the 


consignments shipments M*erc 

express authority of the Appel- 


Ian) l)y nirkc//, liailri/, &. C'o., lir.st to .Messrs. Priir., 

&. CV)., and al'lcrwards to I’nn Xottfn & 
Co., as consignees in hhuihnid for sale, during the 
years IbiU, 1841, l84-_>, 1843, and 1845. The 


in- 
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voices of those siiipnients were invariably made out 
by Hickey, Bailey, & Co., as directed, in the 
same form, stating that the goods therein mentioned 
were shipped by Hickey, Bailey, & Co., to London, 
for sale on account and risk of the Appellant; his 
name and manufactures being well known both in 
the Caleatta and London markets; and his goods, by 
reason of the superiority of his manufacture, being 
sought after and bearing the highest price in those 
markets. The accounts, sales, and letters of advice 
respecting these shipmenis were made out and written 
by the consignees in England, in the name of the 
Appellant, to whom they were accordingly dispatched, 
and by whom they were received in India. 


1865. 

Murtunjov 

Chucker- 

Bunv 

COCKR.ANE 


The Appellant, in the months 
and March, 1846, had made 

ments of silk goods for sale on 

% 

Bailey, & Co. 


of January, February, 
considerable consig";!!- 
his account to Hickey, 


It appeared that, on account of the Calciitfa market 
being depressed and unfavourable, certain goods re- 
mained in hand in the month of April, and could not 
be advantageously sold in Calcntta, and the Appellant 
gave permission to Hickey, Bailey, & Co. to ship the 
same for sale in England, as had been pre\’iously done. 

The Aiipellant afterwards received a letter bearing 
date the 1.3th of April, 1846, from Hickey, Bailey, & 

Co., which contained the following passage: “Our 

market continues worse every day. After having- 
failed in attempting to sell your silk, we have, accord- 
ing to your request and instructions, shipped the 
whole on your account to London, the particulars of 
which will be forwarded to you in due course.” 

The Appellant insisted in the Court below, that he 
had not in the instructions given by him to Hickev, 
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sent to him by 
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1865 . Bailey, & Co. given any direction to alter or vary the 

Mu^i^joY establislied usage as regarded the shipments of h>s 
CHUCKER- which had been previously ahvays made in his 

name, and that the goods last mentioned had been 
shipped on Hickey, Hailey, & Co.’s own account; 
and, in consefinence, lie disimted his liability in re- 
.spect of such shipments. 

The account sales of those shipments were made 
out, by the consigniees in Hiiylatiil , in the name, and 
on the account, of Hickey, Hailey, & Co. 

The first information as to these 
to the Appellant, vas by a letter 
Hickey, Bailey, & (h)., dated the 

1847, and invoices sent with it. 

By the decree of the Z ill ah Court (Mr. A. Pi you, 
presiding Officiating .Judge) it was ordered that the 
Appellant should iiay the sum of Ks. 1,00,000, with 
interest at 12 per cent. Upon appeal from this decision 
to the Sadder Deirauny Adaivlui at Calcutta, that 
(^ourt (consisting of Messrs. Trevor, Bailey, and Steer,) 
decreed to the Respondent the principal sum of 
Rs. 54,784 4a. Op., minus the difference between 
10 per cent., on Rs. 89,584 and the rate of 12 per 
ceilt. calculated thereon in the account made up to 
Aiyril, 1847, the previous accounts showing the rate 
agreed to between the parties to be only 10 per 
cent. i)er annum, but the (iourt, under the Act, No. 
XXXIT. of 1839, gave interest upon the principal 
sum from the date of the institution of the suit to 
the date of realization at the rate of 12 per cent. 

On the appeal from this decree to the Privy Council, 
the principal point turned upon the accounts, Avhich 
raised the question, whether the claim of the Respon- 
dent could be sustained in accordance with the mer- 
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cantile custom and usage of Calcutta and the mode of 1865. 
dealing between the Appellant and the late firm of murtunjoy 

C H U C K E R 

Hickey, Bailey, & Co. The material evidence upon butiy 
this point is stated in their Lordships’ judgment. cockrane. 


It was contended on appeal by the Appellant, first, 
that goods were delivered to the late insolveijjt fir.m 
for sale on commission on behalf of the Appellant, 
Imt that Hickey, Bailey, & Co. had consigned 
them to England, in their own names and at their 
own risk, and that the Respondent, as Official As- 
signee, had failed to discharge that firm from the 
obligation of accounting for those goods and for the 
proceeds of the sale thereof in the usual manner as 
between Principal and Agents in taking the accounts ; 
and secondljs that the decree of the Sadder Dewanny 
(^ourt ought not to have decreed interest on the con- 
solidated amount of principal and interest from the 
date the suit was brought, nor at the rate of 12 per 
cent, per annum, under the Act, No. XXXII. of 1839, 
when the rate agreed between the parties was 10 per 

cent. 


The Attorney-General (Sir 2?. Palmer), and 
Mr. Leith, for the Appellant; and 


Sir FitzRoy Kelly, Q.C., and Mr. Macpherson, 
for the Respondent. 

Their Lordships’ judgment was pronounced by 

The Right Hon. the Lord Justice Turneb. 

The Appellant in this case is the owner of silk 
filatures, and a dealer in silk of Junghypore, a dis- 
trict in Bengal, The Respondent is the Official 
Assignee of an insolvent firm that formerly carried 


20ib July. 
1865. 
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on business in Calcu^^Qy untlor the style of Hicke^h 
Bailey, & Co. 

That firm from the year 1840 up to tlie end ot 
1847 acted as the F'actors and Agents of the Appel- 
lant; selling some of the goods consigned to them by 
him in (\dcutfa, and shi])ping others to Loyalon for 
sale there; and tlu* tollowing seems to have been the 
course of dealing between them: — The Appellant 
was in the habit of drawing on Hickey, Bailey, & Co., 
against the goods consigned to them, and they accepted 
and paid his drafts, charging him in account with the 
amount of them. If they sold the goods in Calcutia, 
thev rendered the account sales to him, and credited 
him with tlie proceeds. Af>aiiist tlie goods shipped 
to London they drew Bills in sterling money upon 
the consignees ; but credited the Ajipellant in account 
with the proceeds of those Bills in rupees at the rate 
of exchange at which they were sold in Calrntta; 
and on receiving the account sales trom Tjomlon, 
they either gave him further credit for the profit, or 
debited him with the loss on each shipment, according 
to the final result of the transaction. The account 
current so ke])t was balanced on the llOth of April, 
in each year, and, from time to time, rendered to the 
Appellant. From the year 1840 up to a period whicli, 
as found by the ('ourts below, we may take to have beeii 
some time in 1845, the consignments to London were 
shii)ped by TTiclr)/, BaiU-ii. & (^o., to the consignees “for 
sale on account and risk of Mnrtnnjoi/ CliiK-l-erbutti/.’' 
Examples of invoices ap])ear in the I’ocord. About the 
year 1845, some change took place in the constitution 
of the firm of llickei), Bailci/, & Fo., and either con- 

« I 

temporaneously with, or shortly after that event, the 
shipments on account of the Appellant were made in 


ON APPEAL FROM THE EAST INDIES. 


2S5 


a different form; most of the invoices stating the 1865. 
goods to be shipped by Hiclcey, Bailey, & Co., and muktunjoy 
consigned to the London house for sale “on account 

of the concerned;” and one or two stating them to (^ockrane 
be consigned for sale on account of Hickey, Bailey, & 

Co. Examples of the first of these two classes of 
invoices appear in the record. All the latter invoices 
however continued to specify the mark or brand by 
which the Appellant's silks were known in the market. 

It is upon the variation in the form of the consign- 
ments made in and subsequently to 1845 from that of 
the consignments made before that year, that the 
principal question on this appeal is raised. 

The disputes between the Appellant and Hickey, 

Bailey, & Co. began in 1847, the year so disastrous 
to commerce in India. The letters of the 27th of 


Nove^mher, 1845, and the 21st of February, 1846, 
show that from a date as early as the latter part of 
1845, the silk market, both in Calcutta and in London, 
was in a state of great depression. On the 13th of 
April, 1846, Messrs. Hickey, Bailey, & Co. wrote to 
the Appellant: “Our market continues worse every 
day. After having failed in attempting to sell your 
silk, we have, according to your request and instruc- 
tions, shipped the whole on your account to London, 
the particulars of which will be forwarded to you in 
due course. ’ ’ And accordingly their letter of the 
23rd of December, 1846, contains this passage: 
“ We also inclose invoices of 64 bales silk, 
and 900 pieces of your good corahs shipped on 
your account to London] the sums drawn against 
these shipments, as per memorandum at foot, viz. : 
Rs. 54,816. 12a. 6p. have been carried to your credit 
under due dates.” 


s 
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Murtunjoy 

Chucker- 

BUTTY 

V. 

COCKRANE. 


It is not difficult from this memorandum, and by 
means of the (juantities of silk, and the dates and 
amounts of tlie Bills there specified, to identify the 
shipments so advised with the shipments of 7 bales 
per Oriental and 8 bales per ''TarfaVy^^ to 

MagniaCy Jardine^ & (^o., the sliipment of 13 bales 
per '‘Kelso/' to S. Phillips & Co., the shipment of 
18 bales per Essexy" to //. J. Johnston & Co., the 
shipment of 18 bales per '^Cressi/y" to Cockerell & 
('O., and the shijiment of 4 cases of corahs, also per 
“ Cr€ssi/y" to Thurhurn & Co., which are respec- 
tively mentioned in tlie accounts. The losses on 
* 

tliese shipments are among*st those his liability to 
which the Ayipellaiiit disputes; and many, if not all, 
of them must have entered into the accounts which 
were the subject of the corres])ondence that will be 
next mentioned. 

In Angnsfy 1847, Messrs. Jlickeify Baileyy & Co. 
wrote to the Appellant their letter of the 5th of 
that month. The most important passage in it is 
the first paragraph, which is in these words; “We 
beg to wait upon you with the following: — A state- 
ment of your account current exhibiting on the 30th 
of April last a balance in our favour of Co.’s 
Rs. 13,171. 3. 7., and a continuation of the same in 
open account to date showing a balance against you 
of about Rs. 31,882. 6. 5. Four account sales from 
Messrs. Magniacy JardinCy & Co., SaniuH Phillips 
& (Jo., and Cockerell & Co., of Londony comprising 
69 bales of your silk, and three account sales com- 
prising 51 bales of theirs.” This letter also expresses 
an unwillingness in the then state of the markets to 
receive any further consignments “draAvn against;” 
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and presses the Appellant to place the house in funds 
either by remittances or goods. 

The Appellant’s answer to this communication was 
dated the 12th of Aicgust, 1847. After professing 
himself confounded by the letter of the 5th, he says: 
“ The cost of the goods I consigned to jmu was 
Rs. 5,000 or 8,000 more than I drew on you, and I 
believed you owed me that sum at least, hut in your 
letter you make me your debtor more than Rs. 31,000. 
I am ashamed to hear this. Your old house several 
years has sent silk and corahs to England on my 
account, and the London houses have ever sent ac- 
count sales, &c., for every transaction in my name, 
and I have these accounts in mj’^ hand. Your new 
house, I don’t know how, has taken a new manner of 
business, and all the account sales sent to me now are 
copies signed in Calcutta-, this does not satisfy me 
at all, and, therefore, I want the London account sales 
as formerly. There are many particulars I want to 
know in these sales, because I see in your copies 
several sales on account of the concerned. Until I 
have the particulars I will not examine the account 
current, and I request you will send them to me as 
ciuick as possible.” 

In reply, Hickey, Bailey, & Co., on the 28th of 
August, 1847, sent a letter, in which they forwarded, 
though under a kind of protest, the original accounts 
demanded; complained of the tone of the Appellant’s 
letter to them; and again pressed for payment of the 
balance due to them. 

There is no evidence of any further correspondence 
between the parties until October, 1847. On the 
11th of that month, Hickey, Bailey, & Co. wrote a 
letter to the Appellant, which is not in evidence. 

s 2 
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18(0. Prom the vefeveucey to it in tlie snbsoiiuent corrc- 
MuKTUNjoY sjiondence, we may infer that it contained an account 

corresponding- more or less closely with that men- 

COCKRANE. tioiiecl ill tlie record as Xo. 1. 

In answer to it the A])])ellant Avrote the letter of 
the 25 tli of Ocff)hrt\ and in Avhich he for the first 
lime put forwai’d distinctly the case on which ho now 
relies. He says, “I am very anxious to settle my 
two years’ accounts Avitli you. 1 hereby send you the 
co])y of the abstract of your letter dated the 11th of 
()('ff>hrr, 184 (i, for your insiieetion. In your opinion 
mv <i*oods created a good name in the Londou markets, 
so Ti'lving- on vour statement T desired you to ship a 
(piantity of my silk, but you in contravention to your 
practice shipped them in your own name instead of 
mine, and, therefore, owing* to my name being sup- 
])ressed, T hold you resi>onsible for the loss. It is 

verv easv to settle accounts. I will only debit you 

« « 

Avith the iiiA'oice cost of tlie goods shipiied by you to 
Loudou; likcAvise, T Avill debit you Avith amount of 
the account sales sent liy you Avith interest. \ou may 
also, according* to former jiractice, debit in my name 
the amount 1 received from you Avith interest, and 

also costs.” 

The i*ej)ly of Ulckrif, Hailvijy & Co. to this is 
dated the 30th of Orfober. After exi^laining* the letter 
of the 11th of Ociobrr, 1847, they say, “Regarding 
the shi])monts, Ave must beg to observe that the in- 
voices of yoni- property have been uniformly Avorded 
according to the jiractice folloAved in (VdenZ/u, ‘ on 
account of the concerned,’ under your Avell-knoAV)i 
filature mark, and not in onr name as yo\t pretend, 
Avhich, liOAvcA'er, would make no dilTerence in the 
result of the oi)erations. You Avere fully made aAvave 
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of those sliipnients by our letter of the 23rd of De- 
cemher, 1846, &c., and, therefore, cannot at this late Mu^nlJ^jov 
hour, because the result has been a loss, pretend to 

have no personal interest, and decline all responsibility cockrane 
in sliipments made on your account, and to which you 
have till now made no objections, you having on the 
contrary, in many of your letters, directed us to ship 
your goods on your own account, and not to sell them 
in Calcutta, evidently because you expected a more 
profitable realization of them by so doing. AVe, 
therefore, beg to hand you again a statement of your 
account closed 30th of April last, showing a balance 
in our favour of Company’s Rs. 22,312. 9. 6., and a 
continuation of the same in open account, showing 
a balance against you up to date of Company’s 
Rs. 48,547 1. 0. This account, you will see, has 
been corrected, owing to a mistake in crediting you 
with a draft for Rs. 10,000, against a shipment which 
had nothing to do with your account.” The right to 
make this correction is also a material question on 
this appeal. 

The Appellant replied to this letter by that of th(‘ 

18th of November. The following are the material 
passages in it: “ I am informed of the particulars 
from the contents of your letter dated the 30th of 
October, which reached me at a time when I was 
busily engaged in preparing your accounts, and conse- 
quently could not reply to it. I am now sending you 
the account for your inspection, bearing a balance of 
Rs. 1,390. 12. 1. in my favour, which please let me 
have. The points treated by you in your letter may 
be true in your opinion, but in my opinion they are 
improper, for my goods were unjustly shipped to 
England. Notwithstanding this I have forwarded 
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1865. Bills to you, and debiteil you with tlic cost price of 
murtunjoy them. 1 have credited you with the amount you 
^”uTTY*^ paid to me, and entries have been made regarding 
cocKRANE your commission and discount according to the former 

practice,” 


Messrs. Hickey, Bailey, & Co. stopped payment 
early in January, and were formally adjudged in- 
solvents on the 17th of February, 1848. In their 
schedule the claim against the Appellant was entered 
as “disputed”. The Respondent afterwards became 
the Official Assignee of this insolvent estate, and some 
correspondence appears to have j^assed between him 
and the Appellant touching the di^i)uted claim on the 
latter in June and July, 1849. He continued to 
insist on his view of his rights, and, instead of aci- 
mifting anything to be due from him to the estate of 
Hickey, Bailey, ik. Co., to contend that the sum of 
Rs. 1,390. 12. 1. was due to him on the balance of 
the account as made out by them. 


In July, 1857, after a delay not very satisfactorily 
accounted for, on the ground of the poverty of flie 
estate and the complexity of the accounts, the Re- 
spondent, under the authority of the Insolvent Court, 
commenced an action in the Zillah Court of Moorshe- 
dahad against the Appellant for the recovery of 
Rs. 1,00,000, the balance alleged to be due on this 
disputed account. The plaint showed that the balance 
claimed to be due at the date of the insolvency, with 
the subsequent interest, amounted to Rs. 1,10,938 
and a fraction ; but reliiuiuishod all in excess of the 
Rs. 1,00,000, in pursuance of a rule which obtained 
in the Courts of the East ludia Company, and for- 
bade a Plaintiff to recover more than double the 
amount of his principal debt. 
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rjie judguieiit ot the Zillah Court, which is dated 

tlie 2nd of February, 1859, decreed the whole 

amount claimed to the Respondent, Avith interest at 

the rate of 12 per centum per annum from date of 
suit to date of payment. 

On appeal, the S udder Deivanny Court its judo*, 
ment, dated the 24th of February, 1862, confirmed 
this judgment on all points except the calculation of 
interest. It held that the sum claimed as principal 
money and the balance due to the insolvent linn in 
February, 1848, being Rs. 54,784.9., should be cor- 
rected by the deduction of the difference between 12 
and 10 per cent, interest on the account between the 
30th of April, 1846, and the 30th of April, 1847; 
it refused to allow the Respondent any interest on 
the sum so ascertained during the period in which 
he had delayed to bring his suit, but gave him 
interest on it from the date of the commencement of 

the suit to the date of payment, at the rate of 12 per 
centum per annum. 

From these decrees the present appeal is brought; 
and the substantial questions to be determined upoii 
it (some minor points that were raised on the plead- 
ings have been given up in the Courts below or here), 
seem to be reduced to the following, viz. : 

First, whether the Appellant is properly chargeable 
with the balance of the account betAveen him and the 
late firm of Hickey, Bailey, & Co., taken on the 
principle on Avhich this account has been taken, or 
whether he is now entitled to have that account taken 
on the principle asserted in his letters of the 25th of 
October and 18th of November, 1847, viz., that of 
treating all the later shipments to England as made 
by Hickey, Bailey, & Co. at their oAvn risk, and of 
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i.xio, (lcl)itiufr tlicui with tlio priiiK- cost, or other assumed 

value of the aoods in Calcutta at th<- dates of the 

'"ViTv"' shipments' 

c.xKKANK. Second, whetlier, assumiiifr the shipments to ha\ 


TO 


been made at tlie risk of tlie Api)ellant, it is propei, 
under the circumstances, to charge him with the 
iimounts of tlie re-drafts from Loialari ? 

Third, whether he is entitled to any, and what 
relief in respect of the item of Rs. 10,000, withdraw.’ 
l.v Uiclo a. Haile, I. k Co., from the amount as men- 
tioned in their letter of the dOth of October, 1847.’ 

Fourth, whether the interest on the halance due 
bv him has been correctly calculated? 

'Pile first (piestion involves the imiuiry, whether 
Hi, ken, Hailcfi, k Co., when tlie} made the consipi- 
ments of the Appellant’s goods in the form in whicn 
they are shown to have made them subsequently to 
the vear 184.7, were guilty of any breach of the duty 
which (‘itiHT tlH‘ law, particular custom, or 

s])(‘cial contract Ix'twccii tlu-m and their Principal, 
imposed U])on them as Factors. In the Court below 
evidence was ^iven to show what ar(‘ the ^ei»eral 
y)owers ot' Factors in Calvnffa who are employed to 
ship ,i»:<)ods for sale in Eiiffland on account of their 
T^rincipal. Their Ijordships a])prehend that this 

evidence was adduced not so much for the purpose of 
establishing- that any peculiar custom of trade obtained 
in the port of CaJcuffa, as for that of showing: what 
was the general law: the country Courts of IndUi 
not bein^ very conversant with rpiestions of Mercan- 
tile law, and not reco^^nizin^? the law of Euffland as 
the fori. But, howfwer that may be, their Tjord- 
shii)S are of opinion, that the evidence altogether fails 
to show that any x^aidicular usage or custom qualifying 
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the .Alereaiitile law of England, as between Principal 1865 . 
aiid Factor, prevails at Calcutta. It is, therefore, by 
the general IMercantile law that the powers and duties 
of Hickcg, Baileg, & Co., in making their consign- 
ments of the Appellant’s goods, must be determined. 

Again, their Lordships see no ground for dissenting 
from the exposition of the law which is contained in 
the careful judgment of the Sadder Court. The-, 
are of opinion, that Hickeg, Baileg, & C’o., as Factom. 
having an interest by reason of their advances in tlm 
Appellant’s goods, were justified in shipping those 
goods for sale either “on account of those concerned,” 
or “on account of themselves,” unless their general 

. instructioiis from theij- 
1 lincipal, or by contract. Of positive instructions or 

of express contract there is no proof. The existence 

of either, if to be inferred at all, is oidy to be inferred 

from the evidence of the course of dealing before 

1845. 


Again, their Lordships are of opinion, that even if 
there were nothing to set against the course of 
dealing so proved, the inference from it that the 
general discretion of the Factors in respect of alt 
future consignments had been controlled, would 
hardly be safe or legitimate. But, in truth, the 
prior course of dealing is not the only fact from 
which their Lordships have to draw their conclusion 
on the point now under consideration. The letter of 
the 23rd of December, 1846, proves that invoices of 
the consignments of that year were then sent to the 
Appellant. All those invoices are not produced; 
but it is impossible to escape the conclusion that 
they must have shown in what form the consio-n- 
ments were made; since the losses on the shipments 
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1 H 65 . to which they relate are unquestionably some of 

mukTunjoy those which the Appellant, on the ground of the 

improper form of the consignment, is now seeking 

V- 1^0 throw on the estate of Hickey, Bailey, & Co., 

Cockkahe. , , . . i. 4... 

and he doets not pretend that the invoices sent to 

him vere not counterparts of the invoices sent to 
England. Nev^ertheless, on the receipt of that letter 
he made no comiilaint respecting' the lorm of the con- 
signiiieiits. 

Again, when these transactions were known to 
have resulted in h(‘avy losses, and he wrote this 
letter of the 12th of August, 1847, his chiel' 
('oinplaint was that in the absence ol the oiiginal 
account sales, he had not the jiroper evidence of 
what had been doin' with his goods in FJngland; 
and it was not until October, 1847, that his present 
ease was distinctly made. The correspondence thus 
tends stronglv to negative the existence of instruc- 
tions, contract, or imderstanding inconsistent witli 
the acts of Hickeg, Baileg, & Co. Their Lordships, 
therefore, think that the alleged breach of duty on the 
part of the Factors has not been established, and 
that as betwec'ii them and the Appellant he was 
chargeabh* with the losses on all the shipments to 
England. The foundation of his case having thus 
failed, it is unnecessary to inquire whether, if it had 
been established, he would have lieen entitled to the 
particular relief which lie claims. Their lairdships, 
Jiowever, observe, that in many important particulars, 
this case, if the Agent's breacii of instructions had 
been proved, would have been distinguishable from 
that of Bertram v. Godfrag (1 Knapp's V,C. 
Cases, 381). There it was proved that the Agents 
who in breach of their instructions had neglected to 


245 


ON APPEAL PROM THE EAST INDIES. 
seU when the funds were at 85 per cent., and mio-ht 


1865. 


have sold at that price ; and consequently, the facts 
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both gave the measure of the damages sustained, 
and afforded the means of compelling the Ao-eiits to 
put their Principal in the position in which he would 
have stood had they observed his instructions. Here 
H IS quite certain what (if any) proportion of the loss 
is attributable to the form of the consignment. Nor 
is it easy to see upon what principle Hickey, Bailei), 
& Co. could be charged with the cost or invoice 
price of the goods ; since it follows from the letter 
of the 13th of April, 1846, both that the Appellant 
had authorised the shipment of them for sale in 
England; and they must have been sold at a heavv 
loss, if sold at that time in Calcutta. 


The next question is, whether the Appellant has 
been properly charged in account with the re-drafts. 
It is stated in the judgment of the Sudder Court, 
that no question had been raised regarding the 
good faith of these entries. They must, therefore, 
be taken to represent correctly the difference be- 
tween the net proceeds of the Appellant’s goods 
and the amounts of the Bills drawn against them 
by Hickey, Bailey, & Co. Had Hickey, Bailey, 

& Co. remained solvent and paid the re-drafts, 
the propriety of these charges against the Appellant 
could not have been questioned. For he had alreadv 
received credit in account for the sums for which 
Hickey, Bailey & Co.’s Bills on London had been 
sold; and, therefore, to charge him with the re 
drafts was only tantamount to writing back the 
excess of credit which he had received in anticipa- 
tion of the realization of the proceeds of his goods. 
The question raised, however, is, whether Hickey. 
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1865. Bailey, & Co., having* Tailed, and having presum- 

Mu^uNjoY ably paid, at most, a dividend on these re-drat’t'^ 

they are entitled to charge* the whole amount of 
them against the ^\.ppellant. I’he answeu* to this 
question depends on the Turther (jiiestion, wliether 
upon or after the insolvency of Hickey, B(iU< }), 

& (- 0 ., the consignees in Hi/gland had any right ol 
resort to tlie Appellant for the recovery of the 

ditference between the sums realized by the sale ot 
the goods, and tin* amount of tlieir acce])tanc(*s 
against them; or the unpaid jiortion of such de- 
ficiency. If they had no siudi rmuedy, the App(*l- 
lant, as the account stands, has recedved ci’edit Tor 
all to which In* is entitled, viz., the net proceeds of 
his goods; whereas, if he wen* to r(*tain credit for 
the amounts Tor whicli the Bills on London wer(* sold, 
without submitting to be debited with the re-drat'fs. 
In* would cliarge tin* estati* of Hickey, Bailey, &. Va. 
with more than tin* net proceeds of the gotxls On 
tin* other hand, if he remained liable to the con- 
signees Tor the losses on the goods or for any part 
of siu'h losses, his obj(*('tion to a nnnh* oT stating the 
amount, whicli would have* tin* <*(T(*('t oT making him 
pay, or h*aving him answeralile I’or such losst*s, twici* 
over, would be well Tounded. 

It app(*ars to their Lordships that in these trans- 
actions there was not that privity of contract between 
the Appellant and the consignees in Enyland, which 
would render him liable Tor the sums repr(*sented by 
the re-drafts in question. 


Tliis is not the ordinary cast* of a contract inadt* 
by an Agent for an undisclosed Principal, on which 
the contractee on discovering the Principal mav v{ 
his eh*ction sm* <*ither Principal or Ag<*nt. 
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The contract on which the liability, in respect of i865. 
which the re-drafts were drawn, arose, was not a 
simple consignment of goods for sale by an agent on 
account of an undisclosed Principal; it was a con- 
tract of pledge by Factors having an interest in the 
goods pledged. Hickey, Bailey, & Co., being en- 
trusted with the possession of the goods, and having 
advanced upon them, drew the Bills on London in 
their own names; they and not the Principal were 
liable as drawers on those Bills; and they probably 
sold the Bills vith the shipping documents in the 
market. Had the Bills not been accepted by the 
consignees, the holders, though pledgees, by means 
of the Bills of lading, of the goods, could have had 
no remedy for any deficiency against the Appellant. 

The acceptance of the Bills by the consignees, and 

the delivery of the shipping documents to them. 

/ 

made them the pledgees, but did not alter the 
character of the transaction, which was one whei’ebv 
Rickey, Bailey, & Co. had pledged the goods for 
the payment of Bills on which they, and not the 
Appellant, were liable as drawers for an amount 
exceeding the value of the goods. The re-drafts are 
for that excess. There seems on such a transaction 
to be no privity of contract between the consignees 
and the undisclosed Principal. How can such a 
privity be imported into it by the fact that, accord- 
ing to the course of dealing between Hickey, Bailey, 

& Co. and the Appellant, the latter received credit on 
account for the sums for which the Bills on London 
were sold, subject to the final adjustment of the 
accounts of the different consignments? 

Their Lordships are, therefore, of opinion, that the 
Appellant has been properly charged with the re-drafts. 


248 


CASES IN THE PRIVY COUNCIL 


1865. 


Chucker- 

BUITY 

COCKRANE. 


We have next to consider the disputed item of 
murtunjov Rs. 10,000. In the account, No. 1, the Appellant is 

credited with this sum under date the 13th of Apti , 

1846, as the proceeds of a draft of Hiclcy, Bailey, 

& Co., on Ciouger & Stnvarf, of London, against 

sixteen bales of raw silk, shipped on Appellant’s 
account per ‘^Orient'’; and under date, March 18th, 
he is on the other side of the same account charged 
with Rs. 541. 12. 6., as commission and shipping 

charges on the same consignment. It has already 
been stated that by tbeir letter of tbe 30th of October, 

1847, Hickey, Bailey, & Co. advised the Appellant 
that this shipment bad been erroneously treated as 
made on his account; that he had in fact nothing to 
do with it; and that they had, accordingly, corrected 
the account bv striking out the credit of Rs. 10,000. 

It seems that, in the first instance, they omitted 
to strike out as they ought, on this view of the case, 
to have done, the charge of Rs. 541. 12. 6.; but this 
omission was afterwards set right by the Respondent. 
In the plaint and siibseipient proceedings this ship- 
ment and the credit attached to it are stated generally 
and loosely to have been those “of another Iiler- 
chaiit;’’ and the only case thus made by the Ap- 
pellant on this point, was to the effect that no 
sufficient reasons had been assigned for withdraiving 
from the account a sum with which he had been 
once credited; and that the Respondent's looseness 
of statement concerning the transactions was an 
argument for holding that the deduction of the sum 
in question had been made fraudulently. On the 

trial in the Zillah Court, Mr. Morinet, the former 
book-keeper of Hickey, Bailey, & Co., was examined 
as to this item. His evidence was to this effect, 
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The silk did belong to the Defendant originally, 
but was shipped by Hickey, Bailey, & Co., on their 
own account, they having purchased it, and rendered 
the account sales to the Defendant.” No question 
was put to him by way of cross-examination on this 
statement, althougli he was cross-examined by the 
Appellant’s Agents as to another part of his evidence. 
The contest in both the Courts below apparentlj" 
continued to be confined, as before, to the propriety 
and bona fides of the alteration in the accounts. 
Their Lordships see no grounds for disturbing the 
conclusion of both the Courts below upon this point. 
They accept Morinet’s statements as the true account 
of the transaction. He was not cross-examined upon 
it; there seems to have been no suggestion in the 
Courts below that the Appellant had not received 
credit for the proceeds of these bales of silk as sold 
in Calcnitta. There is an item in the accounts which 
are in the record which seems to represent those 
proceeds ; and the fact would probably appear even 
more clearly if we had the Bengalee account made 
out by the Appellant on the principle asserted by h im 
which was before the Courts below. It is difficult 
to conceive that he would allow the account to be 
finally taken against him without seeing that in one' 
way or other every bale of silk which was consigned 
by him to Hickey, Bailey, & Co. was accounted for. 


The evidence of Morinet, however, suggests an- 
other question, which, although it has not been dealt 
Math in the Courts below, their Lordships have been 
unwilling to exclude from their consideration. That 
question is, whether the transaction as described 
by Mr. Morinet is not one which the Appellant may 
impeach as a fraudulent purchase by an Agent on 
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his own account of his Principal’s goods? In an 
ordinary case it might fairly be objected that this 
point was not taken upon the pleadings. The answer 
to that in the present case is, of course, that the 
Respondent, by speaking of the transaction as one 
of “another Merchant,” has misled the Defendant, 
and thrown considerable suspicion on the bona fides 
of his own case. On the other hand, it is to be 
observed that Mori}ief, if cross-examined, might 
liave cleared up the transactioii, and have shown 
that the purchase by llickeij, Badcy, & Co. was 
known to and sanctioned liy the Aiipollant. Again: 
it was open to the Appellant, if he were interested 
in so doing, to raise the ])oiut now under considera- 
tion in tlie Indian (’ourts, where he was represented 
l)y an eminent h^nglish liarrister, to Avhom the equity 
on whicli it is based must be familiar. That he 
tailed to insist on this e(puty, is a strong argument 
that it was not for liis interest to do so. lie could 
only have set aside this i)urchase by Uickvy, BaiU'i/y 
iK: Co., on the terms of writing hack the sum for 
which he had received credit as the jiroceeds of the 
sale to tliem, and by taking to the shipment to 
England, with its loss or protit as the case might be. 
And there seems to be no reason why this particular 
sliipment of sixteen bales should have escaped the 
common fate whicli on the evidence we must take 
to have befallen the other consignments of silk 
which were siiipped from Calcutta about that time, 
and have realized a iirotit, instead of resulting in 
heavy loss. It may be added, that the point is not 
distinctly taken in the Apiiellant’s case. On the 
whole, their Ijordships see no sullicient ground for 

re-opening this account in respect of the item of 
i{s 10.000. 
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The only remaining question is that of the interest 
to be allowed. The Siidd('r Court, in the exercise 
of the discretion given to it by Act, No. XXXII. 
of 1839, has given interest from the date of the com- 
mencement of the suit, at the rate of 12 per centum per 
annum. There was ev’idence that the account current 
between Hickey, Bailey, & Co. and the Appellant 
bore interest at the rate of 10 per centum per annum 
only; and on that ground the Sudder Court reduced 
the interest allowed by the Zillah Judge before the 
commencement of the suit. Their Lordships are of 
opinion, that the same consideration should have 
determined the rate of interest to be allowed from 


the date of suit, and that the amount of this should 
also be calculated at 10 per centum per annum. 


1865. 


Murtunjoy 

hLCKlR. 

BUTTY 

Cockranf:. 


The order, therefore, which their Lordships pro- 
pose humbly to recommend to Her Majesty as 
proper to be made on this appeal is, that the interest 
allowed tiom the date of suit to the date of payment 
be reduced by the diffei-ence between 12 per centum 
and 10 per centum per annum, and that in other 
respects the decree of the Sadder Court be affirmed. 
But having regard to this alteration in the amount 
decreed, and to the other circumstances of the case, 
they will also recommend that each party do bear 
his own costs of this appeal. 


252 


CASfiS IN THE PRIVY COUNCIL 


Mttlkah T)(i Alum Nowab '^I'a./dai! 
.Rohoo ,«••••• 


I pptllcnii, 


AND 


Mirza Jehan Kunn, Nowab Mikza, 
ZuiviAN Aba Begt^m and Rufaa- 

TOONISSA BeGUjVI 


Hrspo}t(friifs.'^ 


On appeal from flic Court of the Judicial Com- 

, missioner of Oude. 

Punjab Code of 1854 — Applieabilitif to Ouith — Lex ioei, if .•superseded — 
Mahomedan T^ne — Dou'er — Deed ferinp extrarufiant dovur — Enforce.' 
abilitif — Pineer of Court to alter. 

Lej- loci ol* the Province of Oude. 

The |)rincij)les of law, :is well us the rules of jirocetlure of the Punjab 
Code of 1854, were introduced into Oude in IHoO, on its annexation to 
the British (Vown, to he adopted as the basis of the a<iininistration of 
the law in that Province, and to he applieil sc> far as they appeared to 
Die Judicial Coinn»issi<iners appointed for the administration of justice 
there, not to lu* unsuited to the circumstances of the co\intry, except so 
far as they were feuinded upon local custom, varying the jjeneral law, 
whether liind<n» «»r Mahomedan, when the Codi* was nid to he applit'd to 
Oude. 

The Punjab (’ode of 1S54, cl. 10, sec. VI., declares that: — “ Hy 
the Ilituhio and Mahomedan law, the ilowtu* of a marrietl woman, if not 

This appeal was hroui;ht from three several 

Ml?ch,lH 65 . Orders or decM'ees of the J)eputy (.Commissioner of the 
— IjurJcnow (Uvil (Court, and the Judicial Commissioner 

of Oude disallowing' a claim of the Appellant for 
payment of dower amounting to a crore of rupees 
out of the estate of her deceased husband, and direct- 
ing* the estate to he divided in certain shares amongst 
the Appellant and Respondents. 

• Presont : Moinbcrs of ihr Judicial ('otnmittcc — The Right 
lion, the Lord Kingsdown, the Right Hon. the Lord dustiee 
Knight Hruee, an<l the Riglit lion, the Lord .lusiiee Turner. 

Assessors Rigid Hon. Sir Lawrence Peid, and tlie Riglit 

lldii. Sir James \V. (’olvile. 
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entirely paid up af tlio time of mariiage, is claimable bv liei- at any 
subsequent time, and especially in the event of a divorce. Among 
^r^houicddiis it is usurI, rs r SRtVguard against capricious divorcGS^ to 
stipulate for an amount of dower far beyond the means of the bridegroom 
to i)ay. Such contract, if enforced by a Court, would ruin a Defendant 
who lias divorced his wife, without reflecting on the liability to which 
he was subject. Still, although tlie full amount need not be decreed, 
yet. in tlie event of a divorce without a valid cause, heavy damages will 
be awarded to the wife in proiiovtiou to the means of the iiusband:'' and 
the 11th section declares, that in the event of the husband's death ‘'the 
dower is treated as a debt, and takes precedence of the claims of heirs, 
but not of otlier debts; it stands on the same footing ^Wth them. In 
this case, the Court would possess the modifying power of clause (10), 
and award to the widow a fair sum, with reference to the assets of the 
estate and the circumstances of the heirs." 


A Mahomedan of the Soonet' sect, domiciled in Oude, and a member of 
the Royal family there, on his marriage, by a deed executed in the year 
1838, settled a crore of ru]>ees by way of dower. This dower was not de- 
manded during the lifetime of the husband, but at liis death, which event 
took place afU'r the auuexatiou of Ct/dc, iu 1850, the widow claimed the 
whole amount, although it would exhaust the entire property of the 
settlor, and totally exclude his heirs from succeeding to any part of 
his estate. The Judicial Commissioners of Oude applied the provisions 
of the Punjab Code to the case; and held, that according to that Code 
the deed was to be construed to mean, not the absolute sum settled for 
<lower, which was from the position of the settlor an extravagant dowry, 
but an adequate provision for the wife; and directed the estate of the 
husband to be divided in moieties between the widow and the husband's 
heirs. Upon appeal, such decision affirmed by the Judicial Committee, 
who held, 

First, that the Commissioners were right in applying the Punjab 
<’odc to the case; and 

Secondly, that the Commissioners, under that Code, properly exercised 
their distu-etioii in making an equitable division of the estate of the 
husband between the widow and the heirs. 

The Appellant was the Avidow of Mirza Secunder 
Hushnmt, a brother of the late King of Oude, and 
formerly a General in his service. The Respondent, 
Mirza Jehan Kudr, was the son, the Respondent, 
Nowah Mirza, an adopted son, and the Respondents, 
Ziidnan Ara Begum and Rufaatoonissa Begum, the 
daughters of the deceased. The late Royal family of 
Oude, and the parties to this appeal, were Maho- 

medans. 

On the dethronement of the King of Oude, his 
brother, the late General Mirza Secunder Hushmut, 
proceeded to England, where he afterwards died, 
leaving the Appellant and Respondents surviving 
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liim. The deceased General was at the time of his 
deatli entitled to immovable property situate in 
Oil fie, and to promissory notes of the Government of 
huJia for Rs. 120,000, and other movable property 


to a large amount. 

When he proceeded to Eiif/lonil, the Respondents, 
Mirsa Jehaii Kiifir and Noirah Mirza, minors, were 
left at Lucknow in the care of General Oufrani, then 

in charge of the Province of Oiiile. 

On the death of their father, they applied to the 
Judicial Gommissioner of OiiiJc tor a division of the 
property of Ihe deceased General, and for the re- 
limpiishment to them of the immovable iiroperty of 
tlie deceased, alleged to be in the possession of the 
.\p])cllant. The Judicial Commissioner remitted the 
case to Mr. Perkins, the Assistant-Commissioner at 


Liiekiinw, to institute iinpiiries on the subject. 

After a ])reliminary inquiry, the Assistant-Commis- 
sioner, being- of ojiinion that the legitimacy of the 
Respondent, Mirza Jeliaii Kiiilr, was in dispute, 
referred him to his remedy by a civil suit; but on 
appeal to the Judicial Commissioner that Officer 
directed the case to be reported to himself. 


On the 22nd of Noreuiber, the case was brought 
before the Commissioner’s Deputy for trial, when 
arbitrators and an umpire were appointed by the 
parties to dispose of the case. 

The arbitrators and umpire having been directed 
by the Deputy Commissioner to send their opinions 
separately, the Appellant’s arbitrator, on the 11th 
of December, 1858, forwarded his AAvard, which 
Avas as folloAVs: — “It is evident from the proceed- 
ings that the dispute is regarding notes A’alued 
Rs. 230,000 belonging to General Sahih, jewels 
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valued at about 5 lacs, and landed property also valued 
about 5 lacs. The remaining* property is in London. 
Now, the Mookfar of the Defendant states that of 
the above-mentioned notes, the General gave notes 
valued Es, 110,000, which are deposited in the 
Treasury to Tajdar Bohoo (the Appellant). Of the 
other notes the ]\Iooktar declared his ignorance; while 
the Mooktars of the Plaintiffs state that the remain- 
ing notes claimed are deposited in the Government 
Treasury. But the Mooktars give no detail of the 
jewels, and say that the Plaintiffs being minors know 
notliing about them ; neither do they produce any 
satisfactory evidence. No one can pai't with the 
landed and immovable property, which has been 
saved from demolition. The other claims against 
each other deserve no consideration, because the 
Mookfar of M alkali Do Aliiai Noivab Tajdar Bohoo, 
dispiites tlie legitimate descent of the son of the 
deceased General. But Meer Wajid All, Trustee of 
Mirza Jehan Kadr and others, produced copy of an 
Order (the original of which is alleged to have been 
filed in the Judicial Commissioner’s Office), addressed 
by Wajid All Shah to Mirza Jeha/ii Kudr, in jjroof 
of the legitimacy of Mirza Jehan Ktidr, and a letter 
from Mahomed Mirza, who accompanied G eneral 
Sahib to London. Meer Wajid Ali then deposed, 
that in his journey to London, General Sahib had by 
his slave girl. Ameer Buksh, two daughters, of whom 
one is dead, but the other is still alive. But these 
points have not been established under the Mahome- 
dan law; while the objections urged by the Mook- 
tar of Mtdkah Do Alum Nowab Tajdar Bohoo, 
being unsupported by any evidence of refusal from the 
General, deserve no consideration. In like manner, 
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the .statement 'which Mctr W aj'id Ali makes, that 
Mulkah Do Alum Nowab Tajdar Boboo liad given 
up her claim to the dower, and to ])rove whicii 
statement he lias ])roduced a u/uhzur or document 
signed by the Bcf/uuts or wives of the King, is 
contradicted by the Mooktar of Notrah Tajdar Bolioo 
on the ground of their being subject to the orders of 
Mccr Wajid AIL Now, I also do not consider that 
statement of Meet Wajid AH as deserving of credit, 
because Mulkah Do Alum Nouab Tajdar Bohoo has 
still in her ])ossession the dower deed for one crore 
of rupees, attested by the Moojtubnls and the relalions 
of (Jeneral Sahib, Had Nou'ab 'I'ajdar Bohoo, after 
siie had lived together with her husband for a long 
time, relinquislied her claim at the time of her hus- 
band’s departure to Calcuiia, the respectable citizens 
of Ijurkuoiv (as there was no interdiction with 
regard to its ])ublicity) would have been acquainted 
witli it, especially those who had attested the deed of 
dower, and then the objections urged by the Mooktar 
of Mulkah Do Aluuu Nowab Tajdar Bohoo would 
have been useless. Under the circumstances I find 
it difficult to decide the case under the Mahomedan 
law; and, concurring with Moorcuood-dowlah Ba- 
hadoor, I consider it expedient to make some pro- 
vision for the children of General Sahib, both those 
who are in Luvkuow and those who are in Loudon, 
or some other i>lace ; I, therefore, adjudge that the 
notes for Rs. 110,000, which, as alleged bv the 
Mooktar of the Defendant, were given to her bv the 
General wlien he was about to set out for Calcutta, 
and which are deposited in the Government Treasury. 

• 7 

should entirely be made over to the Defendant; that 
the remaining notes, valued Rs. 120,000, claimed by 
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tlie Phiiiititt’s, be made over to them as traced out by 
them; that the landed property situated in Lucknow^ 
and the goods Avhicli may be received from London, 
be equally divided among the children of General 
Sahib and Noicah Tajdar Bohoo; that in future 
neither party may bring forward any claim against 
the other; and that with the view of preventing 
dispute in future, Government should bind both pai’- 
ties by an agreement that neither party may molest 
the other.” 
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Tlie Umi)iro also forwarded liis decision in accord- 
ance with the Award of Ihe Appellanfs Arbitrator, as 
did the Arbitrator for the two Respondents. 

On the 26th of Janitcu if, 1850, the Awards were 
taken into consideration bv the Assistant-Commis- 


sioner, when he recorded his concurrence in the opinion 
of the Arbitrators and Umpire, but as they had not 
given a detail of the shares of the parties in the estate 
of the deceased General, he directed the Arbitrators 


to specify the shares of the several claimants. 

The Umpire reported on the 31st of January, 1859, 
as follows: — ‘‘That of the notes for Rs. 120,000 
allotted to the Plaintiffs, one third, or Rs. 40,000, 
should be given to the minor daughter, which would 
suffice for the maintenance of her mother and her 
marriage expenses ; the rmaining two thirds, or 
Rs. 80,000, should be made over to the Mirza Jehan 
Kudr. As Noivab Mirza is not descended from the 
General, and is only an adopted son, he can claim no 
share under the Mahomedan law. But the General 
had a great regard for his maintenance and education, 
and beside this, Noivab Mirza is extremely poor. I 
would, therefore, allot to him one eighth, or Rs. 10,000, 
out of the two thirds, or Rs. 80,000. I would like- 
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■\^i^^e })r()p<)so, tliat until tJie Plaintiffs attain to the 
a^e of majority, all the money should remain in 
deposit in the Govei'iiment Treasury and payments 
should be made to them for their daily expenses as 
I'equired. Ot the landed j)roperty, the g-arden of 
iJwarka iJasft cannot be divided; but I would sug- 
gest that it sliould be given out in farm, and the pro- 
ceeds diviiled e(iually between Xotrab Tajdar Bohoo 
and the descendants ot General Sahih. The remaining 
houses, which may be released by Government, should 

cl ^ \ ail OlHci-r aiipoiiitfd by tlie Court, ami 
(li\id(‘tl (.‘(lually.” 

'I'lic two first Hospomloiits wore satisliod with tlie 
^\\\aid, hill flio iipollaiit objuc'tod on tlio yrouiids, 
aiiioiif-sl otliors, tliat it was not proved that tlio K’e- 
spondi'iit, Mlrza Jt-Iiaii Kit'lr, was tlu* legitimate son 
of the deci'asetl (Jcnieral; that her elaim for dower 
should he satisfied in the first iiistaiiee; and that she 
should he allowed to retain possession of the wliole of 
the deeeased’s estate to satisfy her dower, whieh estate 
was less than the ainonnt settled hy the deed of dower. 

On the 7th of Frhntarif, 185!), the Assistant-Coin- 

inissioner finally adopted the Award, and direeted a 

eertifieate of administration to issue in favour of the 

two Respondents, and the Depnty-Coniinissioner eon 
enrred in this decision. 

From these proeeediiigs the Aiipellant preferred an 
appeal to the Commis.sioner, who after hearing the 
ease dismissed the apjieal, and direeted the Orders of 

the Assistant-Commissioner and the Deputy-Com- 
missioner to he upheld, hut reserved to the Appellant 
liberty to institute a suit to establish her elaim. 

Accordingly, on the 8th of 1859, the Appel- 

lant filed a regular suit, and by her plaint claimed 


ON APPEAL FROM THE EA«T INDIES. 


259 


one crore of rupees on account of lier dower, for which 
she submitted that the whole of her late husband’s 
estate was liable. 

The Respondents, Mirza Jehan Kudr and Notvab 
Mirza, were made Defendants, and by their answer 
alleged, that the case had been disposed of by arbi- 
tration and that the AAVard was a bar to the suit, 
in which the claim for dower was not proved, for 
when the deceased General was going* to Eng- 
land^ the Appellant relinquished her claim to dower 
before witnesses, but that a deed of relinquish- 
ment could not be executed at that time; that the 
Res]>ondent, Mirza Jcliau Kudr, was the son of the 
General, and the Respondent, Nowah Mirza, an 
adopted son; that the mother of Mirza Jehan Ktidr, 
was Notvah Hiishnitif Muhil Sahiha, whose claim to 
her dower was for fifty lacs of rupees, besides her 
claim to jewels and ornaments valued at Rs. 500,000, 
which the General, Avhen going* to London, left in 
charge of the Appellant. 

The Appellant’s deed of dower was filed, by which 
a crore of rupees of the current coin of Lucicnow was 
fixed as the dower. 


The Respondents then filed a petition, stating that 
the deed of dower was not genuine, but a forged one, 
and could not, under the Mahomedan law and usage 
of the country, be considered a trustworthy docu- 


ment. 

Evidence was taken respecting the execution of the 
deed of dower and the right of the Appellant to have 
her dower satisfied in priority to any claim of inhe- 
ritance. It was proved that the Respondent, Mirza 
Jehan Kudr, was the son, and the Respondent, 
Nowah Mirza the adopted son, and the other Respon- 
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(louts the (.laughters of the deceased General, Mirza 
S(’CH)tfIer II usJnuuf , and that the Appellant had not 
relinquislied a7iy claim to dower, and the opinion of 
the Mahomedan law officers and the Mujtahidj or 
(^hief Priest, was taken as to the (luestion of dower. 

The case was heard on the 25th of 1859, 

Ixd'ore Ihe ])eputy-(\)nimissioner Cantctfif and the 
Assistant-(\)niniissioner EUioit, in tlie Jjurknoir Dis- 
tinct (^oiirt, when tliose Judicial Officers decided that 
the Ajipellant as the widow, and the Respondent, Mirza 
JrJtaH Ktffir as tlie son, and ZiuHait Ara Bcffua} and 
l\ul'aal(U)iiiss(i Hcfftnn as tlie daughters of the deceased 
(it'neral, were* tlie heirs of Ids ('state, and that the 
Respondent, Non'oh Mirza, as the adopted son of the 
d(‘C('ased, should be recommended for a pension. That 
Ihe special claims of the Respondents should he dis- 
al]()W(*d; tliat the deed of dowry was genuine; that 
the dowry was to he considered as a debt, and took 
[irecedence of claims of inheritance; but that bv the 
l^idijah Code the (\)urt was at liberty to give instead 

a sum ijiopoitioned to tlie estate, atid 
that after settiiio- apart a sum suftieieiit for the raain- 
teiiauee of tlie other heirs, the remainder of the pro- 
perty should he given to the Apiiellant in lieu of her 
dowry. 1’he (’ourt eaneelled the Order of the Sum- 
mary Ooiirt, and allotted a monthly iiensioii of Rs. 
400 to the Hespondeut, .l//rcn JpIkiii Kiidr, of Rs. 
loO to each of the Hespoiulents, Zintioii Ara Begam 
and BiifaafooaLssa Hr(/iini, and Rs. 40 to the other 
Respondent, Nairoh Mirza. 


The Appellant aiipealed from this decree to the 
Commissioner and Suiieriiitendent of Lackiiotr, ob- 
jecting thereto, on the ground that the case had not 
been decided as regarded her claim to dower in accord- 
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ance with Mahomedan law, and insisted that she was 
entitled to the whole estate of her deceased husband in 
satisfaction of her dower, and that the Respondents 
were not his lawful children. 

Further inquiries were instituted by Mr. Ccmip- 
helly the Judicial Commissioner of Oude, and ques- 
tions put to the Registrars of the S udder Deivarmy 
C.'Ourts of the Fimjah, and at Agra, Calcutta, Madras 
and Bowbag, to ascertain the practice of those Courts 
in dealing with claims for dower, requesting* that the 
Judges of those Courts would inform him, whether 
a Mahomedan deed of dower assigning to the wife an 
exorbitant sum far beyond the husband’s means (the 
money not being paid or vested), was to be construed 
literally, or held liable to modification under an 
equitable construction .... whether it had been 
settled that dowers of different wives come upon the 
estate in order of date, one taking precedence of the 
other, or pari 2)assu; and whether they precede, rank 
with, or follow bona fide debts for consideration as 
against the assets of an estate. The replies to those 
questions showed that much doubt and uncertainty 
prevailed on the subject. 

The Commissioner and Superintendent of the 
Jjucd^noiv division, Mr. S, A. Abbott^ on the 2nd of 
Becovher, 1859, delivered judgment. The material 
part of which was in these tei'ms: — “The Futtoa 
has been received from Calcutta, and there can be 
no doubt but that in point of Mahomedan law, the 
Appellant is entitled to the whole estate within the 
stipulated amount of her dower. I regard these 
dowers as a very great evil. There is no doubt that 
laro-e sums ai’e specified in these dower deeds, with 
a view to preventing separation on trivial occasions. 
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Large sums are in these dowers specified which have 
no existence; no deposits are made or Trustees ap- 
pointed; they are generally merely a wife s security foi 
the good behaviour of her husband. By the Mahome- 
dan law, however, there can be no doubt but that thej 
Take precedence of all claims ot heirs, and must be 
satisfied before any claims of the sort can be admitted. 
They rank with debts, and would be paid in propor- 
tion to assets available. The Punjab Code makes a 
deviation from this, and leaves it in equity and justice 
to make some jirovision tor the heirs. This is un- 
doubtedly a most humane and just provision. It is 
also su})ported by a case which occurred in Lucknow, 
and we mav fully assume it to be a /c.r loci, for 
ther(‘ is the very best authority for it in the decision of 
the Mijtchudoolussur in the case of Murriamoolnissa 
V. Pulicrtuolnissa A nicer Hcguni Shunisoolnissa, In- 
i/cut-olla, and Tuffal Allc, before Mr. Martin, Deputy- 
Commissioner, on the Util of April, 1857, in which 
this High Priest decided that a brother of deceased 
siionld get one-tifth share in the estate before satisfy- 
ing* tlH» dower. In Ouilc we are not bound to law, 
but to e(inity and justice; and I think the arrange- 
ment y)roi)osed l»y the Deputy-Commissioner for pro- 
viding tor the members of this family is most just and 
rc^asonable. 1 conseiiuently dismiss the apyTeal, with 
costs, and u])hold the order of the Lower Court. 


Prom this decree the Ap])ellant appealed to tl\e 
Judicial (Commissioner of Oude, On the 23vd of 
March, 18()0, the Judicial (Commissioner, Mr. G. 
Caniphcll, decided that after the debts due from the de- 
ceased General were discharged out of his estate, 
the remainder of his estate should be divided, and 
h(‘ ajiportioned one moiety to the Appellant as her 
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absolute property in respect of her dower under the 
deed, and the other half to his heirs, the Respondents. 

The Appellant applied to the Judicial Commis- 
sioner tor a review of this judgment, and the Re- 
spondent, Mirza Jehan Kiulr, put m an answer to 
her application, asserting that the judgment of the 
Judicial Commissioner ought to be sustained, as it 
was 111 accordance with the award of the Arbitrators 
and further that the f'ourt was not bound to give effect’ 
to the deed of dower. On the 28th of May, I860, 

Mr. E. C. Bailey, Officiating Judicial Commissioner 
rejected the application for review. 

The Appellant then presented a petition to the Judi- 
cial Commissioner of Oude for leave to appeal to Her 
Majesty in (^uiicil, but the Judicial Commissioner 
being ot opinion that he had no power to admit an 
appeal to Her Majesty in Council {a), an application 

was made to Her Majesty in Council to admit this 
n.ppoHl, uiul tlio samo was ^'ranted. 

The appeal now eamo on for lioariug'. 

The Attorney-General (Sir /?. Bulkier,) and Mr 
Lei//,, for the Appellant. 

This case is one of the greatest importance to the 
whole of the Mahomedan population in Oude It 
involves the question whether the /ex loci of Oude' the 
Mahomedan law, is to be superseded by the introduc- 
tion of the Punjab Code, as between Mahomedan sub- 
.jects, by determining their rights, at the option or 
discretion of the Judge of a fanciful equitv of his own 

instead of the known and admitted rule and principles 
or Mahomedan law, 

(a) See 8 Moore’s Ind. Ann. Cases n 97 a „„ i o i-. « 

Axim Ali Beg, ib. 270. ’ SaJik Ram r. 
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Our contention is, that the Kingdom of Oude being 
a Mahomedan country, and the Mahomedan law the 
lex loci at the time when it was annexed to tiie British 
dominions, the Judicial Officers appointed ought 
to have administered that law, and that the Govern- 
ment had no power to import into Oude a Code made 
for another Province in which the Mahomedan law is 
not in force, until such law was formally abrogated, 
and some other law substituted by competent authority. 
Now, it appears that the Governor-General of India 
ill Council, on the annexation ot Oude, and the estab- 
lishment of (Murts of Justice to be presided over by 
Judicial Officers, declared by a State Paper to Major- 
General Outram, dated the 4th of February, 1856, 
par. 45 (a), to the effect, that the lex hud of that 
Province should be observed and administered in such 
Courts; but such law, which was the Mahomedan 
law, was not apiilied in this case, although the parties 
were Maliomedans. The Kabeeuaiuab, or deed of 
dower, sued on by the Appellant, was made in con- 
sideration of marriage while Oude was still a Itlalio- 
medaii Kingdom; and so, even if, after the annexa- 
lioii by the British Crown, a new law had been intro- 
duced by competent authority, and substituted for the 
lex loei, which we submit it was not, it would have 
been unjust to the Appellant to give a retrospective 
effect to such new law, so as to deprive her of her 
rights as a Mahomedan widow, or so as to alter or limit 
the effect and operation of the deed under the lex loci, 
or Mahomedan law. 


The opinions of the Judges at Ayra and else- 
where, or other Officers in the Punjab, or any 
rule in the Code of that Province opposed to the 


(d) Purl. PuiL ivliifin.tr !»> Omir, 1H5(), p. 
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rules or principles of Mahomedan law, ought not 
to have anj’’ weight, and should not have influenced 
the decisions of the Judicial OfBcers in Oude in 
administering the law of that country, in a case 
like the present, where the parties were domiciled 
Mahomedans of that Province. Indeed, it was 
clearly e^j^iblished by the futivas of learned Mahome- 
dan lawyers, and in fact acknov/ledged by the decrees 
appealed from, that the right of a Mahomedan wife to 
(leen mohitr, secured to her by deed on the celebration 
of her marriage, is declared by Mahomedan law to be 
paramount to the claims of the heirs of the husband, and 
equal to the rights of his creditors. Consider-ing the 
high rank of the bridegroom, a member of the Eoyal 
family of Oude, and heir apparent to the Throne, 
the amount of dower, a crore of rupees, was not 
excessive. Macnaf/hten’s “Prin. & Prec. of Moo- 
hummudan Law,” pp. 287, 291; Ameer-oon Nissa 
V. Moorad-oon Nissa (a ) ; Gholam Husun Ali v. 
Zeinub Beebee (b) ; Mussiimmaiit Banoo Beebee v. 
Fukheroodeen Hosein (c); Sahib Jan Khatoon v. 
Dianut Beebee {d ) ; Ranee Bitksh Beebee v. Nadir 
Beebee (e) ; Mussumat Hooseinee Begtmi. v. Mussumat 
Oomdah Begmn (/) ; and, therefore, the Kebunamah 
of the Appellant ought to have been given effect to 
on the death of her husband, and enforced with re- 
spect of the whole amount of dower thereby secured 
against his estate, to the exclusion of the Eespon- 
dents, even if they had proved themselves his heirs. 

But another fatal objection exists ; the Eespondents 
utterly failed to prove their relationship to the deceased 
husband of the Appellant, as heirs according to Maho- 
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(a) 6 Moore’s Ind. App. Cases, 211. (b) 1 Ben. S. D. A. Rep. 48. 

(c) 2 Ben. Sud. JJew. Rep. 180. (d) 3 Ben. S. D. A. Rep, 12. 

(e) 3 Ben. S. D. A. Rep. 61. (/■) 3 S. D. A. Rep. N. W. P. 52. 
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medaii law ; neither was it proved that there was any 
other heir of the deceased except the Appellant as widow ; 
and she was, therefore, under her deed of dower, and 
as heir, entitled to the whole estate of the deceased, 
subject only to the payment of creditors, if any. 

Mr. Forsijth, Q.C., and IMr. Ayffon, for the 
Respondents. 


It cannot be disputed that the late kingdom of Otidc 
is a conquered country. It was occupied by the British 
army, and by Proclamation declared vested in the British 
Crown, which constituted a complete act of sovereignty . 
Pari. Papers relating to 1856, jip. 237, 2;)5, 

291. That being so, it is a cardinal principle of 
the law of nations, that the conquering power has a 
perfect right to alter the law of the conquered country. 
[The Lord Justice Turner-. The old law remains in 
force till altered.] Yes. Here the Government of 

India in the Despatch of the 4tli of Fidn-uanj, 1856, 
))ar. 45, exercised the power of Coiuiuerors in ex- 
tending to Oude the provisions of the Punjab Code. 
Pari, papers relating to Oude, p. 267, and directed 
that the law to be administered by the Judicial Officers 
in Oude should be the Punjab (Tide of 1854, except 
in certain cases of local usage. ^Phat C ode has been 
.‘ictcd upon in other cases in regarding questions of 


Mahomedan law. 

By the Punjab Code of 1854, cl. 10, sec. 6. it is 
enacted, that as by the Hindoo law the dower of 
a married woman, if not entirely ])aid up at the 
time of marriagv, is claimable by her at any subse- 
quent time; among Mahomodans it is \isual, as a 
safeguard against capricious divorces, to stipulate for 
an amount of dower far beyond the means of the 
bridegroom to pay, that as sucli contract if enforced 
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by a Court would ruin a Defendant, damages should 
be awarded to the wife in proportion to the means of 
the husband; and by see. 11 of the same Code, in 
the event of the husband's death, the dower is to be 
treated as a debt, and take precedence of heirs, l)ut not 
of other debts, and referring to the modifying powers 
of cl. 10, the Court is directed to award the widow a 
fair sum in reference to the assets of the estate and 
the circumstances of the heirs. Now, in no sense can 
the introduction of this Code affect this case, as this 
Code is similar to the Mahomedan law which prevailed 
in the Kingdom of Oiide at the time of its annexation. 
According to the custom of Mahomedans in India, 
deeds like that under which the Appellant claimed are 
only nominal and illusory, and never intended to be 
enforced. Dower b}'^ the Mahomedan law is given as 
a safeguard to prevent a husband from capriciously 

divorcing his wife. Here the husband was a minor, 

% 

and there are no Trustees to the deed as in an English 
marriage settlement. We admit it may be enforced 
after the husband’s death, but the Court, having re- 
gard to the circumstances of the husband’s estate, 

would only decree, what in equity would be a fair and 
reasonable sum: Omduton Nisa Begum- v. Mirza 

Asttd Ali (a); Macnaghten’fi “Princ. & Prec. of 
Moohummudan Law,” p. 274. If the Appellant’s 
argument is carried out, a husband could so endow 
his wife as to defeat his creditors and his heirs. 

Here the sum settled, a crore of rupees, is beyond 
the means of the settler, and whether governed by 
the Mahomedan law or the Punjab Code, such a 
dower could not be enforced to the full amount. 

The Respondents are the heirs of the deceased, and 

(«) 1 Ben. S. D. A. Rep. 276. 
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entitled by law and equity to the share of his estate 
allotted to them bv the decree of the Judicial Com- 


missioner. 


> 


Their Lordsliijis’ judi'-meiit was delivered by 


The Ri<»lit lion. Loai) Kinosdown : 


This is an appeal ])y the widow of ihe late General 
Sahih against certain decisions wlii('li lia\'e been ]^ro- 
noiinced by the Judicial Commissioners in ()u<lc on a 
claim preferred by her for dower against tlie estate of 
her late husband. 


29th Ma 
lSf>5. 


The marriage took place alioiit the year 1838 of 
our era, and by the settlement made uiion it, to which 
tlie father of the liridegroom was a jiarty, the wife’s 
dower was fixed at a crore of rupees, a sum etjual to 
£1,000,000 sterling. 


The father of the bridegroom was a son of the King 
of Ondr, and at that lime heir-aiiparent to the Throne. 

General Sahih came over to Kngland after the 
overthrow of tlie Oudr dynasty, and died here. 

The Royal family of Oitdr were all Mahomedans. 

The General left a son, an adopted son, and two 
daughters surviving him. These })ersons claimed to 
be coheirs with his widow to his propertv. 


The widow claimed a right to have the whole 
amount secured by the deed as her dower treated as a 
debt due from her husband's estate, and paid pari 
passu with the d(‘lits of other creditors, and slie dis- 
jiiited the title of the other claimants as coheirs. 


After some attemiits to settle the matter by arbi- 
tration, which in-oved abortive, a suit was instituted, 
in order to determine the rights of the parties. 

Tn the course of these proceedings an inquiry was 
directed with ivspect to the iiroiiertv which the General 
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liad left at his death, and iu the result it appeared 
that it amounted in all to about five lacs of rupees. 
The claim of the Appellant alone in respect of her 
dover amounted to a crore, or 100 lacs, exclusive of 
other debts, which are represented to be of very 
trifling amount. 

The effect, therefore, of allowing the Appellant’s 
claim would be, to a great extent, to defeat the claims 
of the other creditors, and to sweep away the whole 
property from the heirs. 

If such, however, be her legal rights, no Court of 
Justice can refuse to give effect to them on the ground 
of any inconvenience or hardship which may result 
from allowing them. 

The case came first before two Assistant Commis- 
sioners in the Lucknow District Court in August, 
1859; then on appeal before Colonel Abbott, the 
Commissioner Superintendent of the Lucknow divi- 
sion, on the 2nd of December, 1859; and lastly, 
befoie Mr. Campbell, the Judicial Commissioner of 
Oude, on the 23rd of March, 1860. All these gen- 
tlemen were of opinion, that the claim of the Appel- 
lant could not be allowed to its full extent, but must 
be modified with reference to the assets of the hus- 
band and the circumstances of his family; but they 
differed in some degree as to the. mode in which, in 
the exercise of their discretion, the division between 
the widow and the other heirs should be made. By 
the last order, that of Mr. Campbell, made on the 
23rd of March, 1860, it was directed that the debts 
of the General should be first paid; that one-half of 
the remaining property should be paid to the widow, 
and the other half to the other heirs; but this deci- 
sion was not to affect a sum of Rs. 110,000 in Com- 

V 2 
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pany’s pajior in the name of the Ap])ellant, Avhich 
was to be retained liy her, as her absolute property. 
From this and the ])receding‘ orders tlie present 
appeal has been brought. 


Great trouble a])])ears to have been taken by the 
(kimmissioners to aseertain the general Mahomedan 
law uj)on the subject, and o])inions were obtained from 
the Courts of the several Provinces of India^ l^articu- 
larly with reference to the (luestion whether, when 
extravagant sums far beyond the means ot the bride- 
groom to satisfy were jirovided by settlement as dower, 
such sums were to be treated as binui fitir debts to be 
Y>aid pari passa with other debts on the death of the 
husband, though they might sweej) away the whole 


property from the heirs, or whether they were to be 
treated as securities for an adequate provision for the 
wife. The reports from the different Provinces were 
not uniform — some being in favour of treating the 
sum fixed as an absolute debt : others in favour of a 
modification of the demand with reference to what 
might be considered the proper dower of the wife. 

It is not necessary, in the o})inion of their Lordships, 
to decide the general question, because, whatever the 
general law may be, the mode in which contracts of 
this description are to be treated in Oudv has been 
settled by specific Regulations issued by competent 
authority, in the mannei* which we are about to state. 

A\ e take the tacts as to the origin of those Regula- 
tions from a letter dated the 4th of Frhniarp, 1856, 
from the Secretary-General of the Indian Govern- 
ment, containing instructions for the Government of 
Oade, addressed to Major-General Oatram, who was 

appointed (Miief Commissioner of the affairs of this 
Province. 
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Tlie facts as appearing in tliis letter are these; in 

the vear 1847-8 a few rules for Civil .iudicatnre were 

« 

drawn out by the Indian Government for the guidance 
of the officers employed in the Cis-and-Trans-S'i*fZci 
States. Then these were in 1849 extended to the 
Punjab, and it was left to the Officers charged with 
the local administration, laying upon these the founda- 
tion of the judicial system, to improve, amend, and 
elaborate them as practical experience might suggest. 

These rules thus amended were in 1854 reduced 
into a printed form, and circulated amongst the 
Judges of the Punjab. They are entitled “Abstract 
Principles of Law, circulated for the guidance of 
Officers employed in the Administration of Civil 
Justice in the Punjab.’' To which is appended a pro- 
posed form of procedure. 

This Code, as its title imports, contains a statement, 
first, of the principles of law to be adopted by the 
Judges; and second, of the rules of procedure to be fol- 

4 

lowed. It lays down the ordinary rules of Mahome- 
dan and Hindoo law on the principal subjects which 
were likely to come before the Courts, and both in the 
rules of law and forms of procedure, introduces some 
alterations into the laws prevailing in the older 
Provinces. 

This Code thus introduced into the Pttnjab had, in 
the opinion of the Government, been found to work well. 

In February, 1856, the King of Oude was deposed 
by the Indian Government, and the whole adminis- 
tration, civil and military, of the Kingdom was as- 
■ sumed by its oflBcers under its authority. To provide 
for the administration of justice a number of Com- 
missioners and Assistant Commissioners were ap- 
pointed to act for ditferent Districts into which the 
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country was to be divided, and tlio general rules to be 
observed in the administration of justice, as well as in 
the ordering of the Province in other respects, are laid 
down in the letter to which we have referred. 

The intention to assimilate, as far as possible, the 
Government of Oude to that of tlie Pinijah appears 
in several passages of the letter. In paragraph 21 it 
is said, — “It lias been alreadv intimated to vou that 
the administration of Oude is to be conducted as nearlv 
as possible in conformity with the system which has 
been introduced into the Punjab/* 

After explaining the advantages which had arisen 
in that Province from the introduction of the new 
Code, and observing that the Kingdom of Oude re- 
sembled very closely in its pojiulation, language, 
creeds, and customs the North-West Provinces, the 
letter proceeds, “There is, therefore, every reason to 
believe, and none to doubt, that the system of ad- 
ministration as modified for the Punjab^ and divested 
of all those forms and technicalities which delay 
justice and are s])ecially distasteful to a people unac- 
customed to technical litigation, will be acceptable to 
the jicople of Oude, and more coinjiletely suited to the 
Pro\'ince itself than it was to the Punjab, where, 
nevertheless, its success is undeniable.'” 

After dealing with financial and some other 
matters, the letter, in iiaragraph 43, proceeds to 
give instructions for the administration of civil jus- 
tice, with respect to which, it observes that very 
material assistance is derived from the results of ex- 
perience ac(piired in the Punjab, 

Tht'ii follow the paraoraplis on which the question 
as to the introcluction of these rules into Oinh' 
mainly dei)ends. i 
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The 44th section, after giving the history of tliose 
rules which we have already read, proceeds thus: — 
‘‘These rules now, for the most part, guide the pro- 
ceedings of the Judicial Courts in the Pimjab, and 
they have been found so well fitted to the require- 
ments of a new Province and a simple people, so easy 
in their application, so acceptable to the population, 
no less than to the officers themselves, and so bene- 
ficial in their results, that tlie Governor-General in 
Council advises that they should be made the ground- 
work of the civil judicial system in Oitde. Several 
printed copies of these ‘Rules’ will shortly be fur- 
nished to vou for distribution. 




MULKAH 
Do AI.UM 
NOWAB 

Tajdar 

BOHOO 

7 >. 

Mirza 

JEHAN 

kuuR. 


“45. There appears to be no reason whatever for 
supposing that the Rules of procedure will not be as 


applicable to the Civil Courts in Oitde as to those in 
the Punjab, and there can be no objection to their 
immediate introduction. It is believed also the 


‘Principles of Law’ -will be found sufficient, in the 
first instance, to guide the Judicial Officers in dealinc 
with the various questions which will come before 
them in this branch of their duty. But it will not 


escape your observation that, in the preparation of 
the rules under notice, much attention has been given 
to the h'x loci, and that, especially in matters relating 
to inheritance, marriage, divorce, and adultery, adop- 
tion, Wills, legacies, and partition, as well as in all 
commercial transactions, a due regard to local usage 
has been enjoined. It cannot, of course, be sup- 
posed that the lex loci, or local custom, in Provinces 


differing so Avidely as the Punjab and Oude is in all, 
or even in many, respects identical, and it folloAvs 
that those provisions of the ‘Rules’ Avhich rest on 
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till! lex loci in Hie Ptfujah eannot, with any propriety 
or without risk of injurious failure, lie extended to 
tlie Pi’ovince of 

It a])})cars to their ljordshi])s that the offoet of 
tliese clauses is, that the jirincijiles of law as well as 
tlio rules of procedure laid down in tlie Punjab 
(V)de are to he adopted as the basis of the adminis- 
tration of justice in Ou<U\ and to be ai)})lied as far 
as they may ai)])ear to the (^)mmissioners to be not 
unsuited to the circumstances of the country; but 
(hat, as fai' as they are founded upon local customs, 
varvini*’ the e’cneral law, M'hether Hindoo or Maho- 
medan, they are not to be ai^plied to Ouflc, where the 
local customs would probably differ fi’om those of the 
Punjah. 

The 46th section is in these words: — “While, then, 
the Governor-General in Council directs your atten- 
tion to this collection of ijrinciples of law, as calcu- 
lated to afford material assistance in the absence of 
any bettei* or more ap])ropriate Treatise, he refrains 
from requiring the strict observance of them, until it 
can be ascertained how far they are applicable to 
the i)eculiarities of the Province and the customs of its 
peo])le. With this end in view, his Lordship in Coun- 
cil desires me to suggest that all the Commissioners 
and District Officers, and the most experienced of 
the Assistants, should be retpiired to study the 
‘ Principles of Law’ in their daily application to 
the business brought Ijefore the Civil Courts, and, 
after the lajjso of a twelvemonth or more, as may be 
hereafter determined, to reimrt to the Judicial Com- 
missioner the opinions which they may have formed 
of the applicability of the ‘Rules of Law’ to the 
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people of Oudc, and to offer, at the same time, any 
remarks and suggestions Avhioh may have occurred to 
tliem,. It may, perhaps, be advisable also to invite 
the opinions and observations of a few of the Native 
Extra Assistants, whose past career and official 
knowledge, and more immediate contact with the 
people, may have qualified them to form a judgment 
on those points which touch upon native customs, and 
to give sound advice. On receipt of all these reports, 
it Avill be the duty of the Judicial Commissioner to 
study the suggestions which they contain, and to re- 
cast the collection of Rules of law. It is not antici- 
pated that the Rules of procedure will call for much, 
if any, alteration, but it will rest with tlie Judicial 
Commissioner to give his consideration to these also 
at the same time, and to introduce such modifications 
as may appear advisable, provided they do not tend 
to introduce those complications and technicalities, 
the removal of whicli is the main as it is the most 
acceptable feature of the system successfully followed 
in the Punjab.^ ^ 

This section is perfectly consistent with those which 
precede, and shows that the rules were to be gene- 
rally acted upon, though strict obedience to them 
was not required, until it had been ascertained how far 
they were applicable to the peculiarities of the Pro- 
vince and the customs of its people. With this view, 
its application is to be carefully watched by those 
who administer it, who, after a certain period, are to 
make a report upon the subject, with any suggestions 
which may occur to them for amending it. 

The Indian mutiny which broke out in the fol- 
lowing year probably prevented any report being 
made by the Commissioner, in compliance with the 
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directions ol* the 46th section, as early as was there 
contemplated; but, after the restoration of the British 
1 1^ , we find in the official report of the admi- 
nistration of the Province of Owlt for the vear 1859 — 
60, that the Pimjah Code is stated to be the basis 
of the Civil Law of the country, and allusion is made 
to some modifications wliich have been introduced 
in it, but it does not ap})ear that any such modifica- 
tion related to the subject now in controversy. 

On the whole, tlieir Lordships entertain no doubt 
that the Ai'ticles of the Pnujah (\)de <‘*enerallv were 
ill force at tlie time of tlie date of tliese Orders, the 
first of whicli was made on the 2otli of Aiif/uaf, 1859, 
and the last on the 23rd of Man h, 1860. 


Tlieii on what grounds is the application of these 
rules to he excluded from the iiresent case? If they 
arc to he excluded, it must lie on the ground that 
there is some lev loci, or special custom, in Oiidc 
by which the law of dower in that country differs 
from the general ^lahomedan law. But no such 
custom is iiretendcd. ddic argument for the Appel- 
lant rests entirely on the general ^rahomedan law. 

The next ipiestioii is, do the rules of the Piniiab Code 

warrant a deiiaiiiire from the strict law. if law it he, 

h\ which in all cases a sum lixed as dower is to he 

enforced as an absolute debt? I'pon this cpiesticn 

no doubt can he entertained. 'Phey provide for a 

moditicatioii of the dower mentioned in a marriage- 

contract both in the case of a divorce and of Hio 
<l(*;ilh of the Imsbaucl. 

The lOth clause, section VI., i,. i„ (hose words: 
“By the Hindoo and iMahomedan law, the dower 
of a married woman, if not eidirelv jmid up at the 
time of marriage; is claimable by her at anv subse- 
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quent time, and especially in the event of a divorce. 
Among Mahomedans it is usual, as a safeguard 
against capricious divorces, to stipulate for an amount 
of dower far beyond the means of the bridegroom 
to pa}'. Such contract, if enforced by a Court, would 
ruin a Defendant who had divorced his wife without 
reflecting on the liability to which he was subject. 
Still, although the full amount need not be decreed, 
vet, in the event of a divorce Avithout a valid cause, 

V 7 * ' 

heavy damages will be awarded to the wife in pro- 
portion to the means of the husband.” 

The 11th section provides for the event of the 
husband’s death; — “At the husband’s death, the 
dower is treated as a debt, and takes precedence of 
the claims of heirs, but not of other debts ; it stands 
on the same footing Avith them. In this case, the 
Court would possess the modifying poAver of Clause 8, 
and aAvard to the widoAv a fair sum, Avith reference to 
the assets of the estate and the circumstances of the 
heirs.” The reference to clause 8 is either a mis- 
take or a misprint for clause 10. 

It appears by the proceedings in this case, that 
these rules have been and are acted upon in the 
Punjab in dealing Avith cases of doAver, and, by the 
orders to which we have referred, they have been ex- 
tended to Oude, 
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It was suggested that this was only to apply to 
future contracts, and not to contracts previously made. 
But their Lordships think it clear, that these sections 
provide for the mode in which all contracts of this 
description which might come before the Courts were 
to be treated. Upon the whole, their Lordships are 
of opinion, that the Commissioners were bound to 
apply the provisions of this Code to the ease before 
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them, and were at liberty to exercise a discretion in 
the division of the property in dispute lietween the 
widow and the lieirs. As to the manner in which 
that discretion sliould be exercised, the Commissioner 
wliose judgment is a])pealed from must be more capa- 
ble of forming a correct judgment than their Lord- 
ships can be. 

It may be proper to notice an objection which was 
taken, that in one of the Orders ap])ealed from, a pro- 
vision was made out of the estate for an adoiited son, 
thougli it was admitted by the ( Vimmissioner making 
the Order, tliat such son was not jiroperly one of the 
heirs. But this will lie corrected by the decision 
of Mr. Camphrll, which directs the division to be 
amongst the coheirs other than the Appellant ; and 

at all events, it is a matter which relates to a fund in 

which she has no interest. 

Their Lordships will humbly advise Her Majesty 
to affirm the Order of Mr. Cainphrll of the 23rd of 

March, 18(i0; but as the case is one of noveltv and 

some difficulty, they will not give any costs. 
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Musrumat Bhoobun Moykr Debia 


Appellant, 


AND 


Ram Kishore Acharj Chowdhry i 
and Chundrabtjllee Debia 


Respondents * 


On appeal from the Sitdder Dewanny Adaiclnt of 

Calcutta. 

Hindu Law — Adoption — Vf^ed of permission to adopt to widow in the 
event of son non-existing — Construction — Son dying leaving his widow 
— Adoption by his mother under deed — Validity — Estate vested in 
son*s widow — If can be divested by adoption of widow — Power of 
Hindu to limit estate of son. 

In the year 1811, G. being childless, executed a deed of Onoomutteo 
puttrOy {i.c., of permission), by which he gave power to his wife, C., to 
adopt a son. He afterwards had a son, B., by his wife, C. In 1819, two 
years after his son 's birth, and while he was living, G. executed the follow- 
ing instrument: — “This is an Onoomuttee puttro to the following purport — 
Prior to the birth of a male child from your womb, I executed in 
your favour an Onoomuttee puttro on the subject of your receiving 
an adopted son. Subsequently, by the will of God, you have given 
birth to a male child. Still, having regard to the future, I have again 
giveu you permission. If, which God forbid, the male child of your 
body be non-existent, then you will adopt a son from my race or from a 
different race, for the purpose of performing mine or your Sradh and 
other rites, and for the Sheba of the gods, and for the succession to the 
semindaxy and other property, on which, if the adopted son be non- 
existent, which God forbid, then you shall, according to your pleasure, 
on failure of one, adopt other sons in succession, to avoid the extinction 
of the pinda) that datfaica son shall be entitled to perform your and 
my Sradh, &c., and of our ancestors.*' B., on coining of age, succeeded to 
the ancestral and other estate of his father who had died. On B.*s death, 
childless, his widow succeeded as heir to her deceased husband, taking 
a vested estate in the whole of his estate. Some time after B.*8 death, G., 
his mother, exercised the power giveu her by the instrument of 1819, by 
adopting a son to G. The Sudder Dewanny Court held, first, that the above 
instrument was of the nature of a testamentary disposition, and se- 

The questions in this appeal were, first, whether 
the first Respondent, Rain Kishore, the adopted son 
of the late Goxvr Kishore Acharj Chowdhry, by his 
wife, Chundrabnllee Dehia, the other Respondent, was, 
as such, entitled to the ancestral and other estates of 

•Present: *Meml>ers of the Judicial Committee — The Right 
Hon. Lord Kingsdown, the Right Hon. the Lord Justice Knight 
Bruce, and the Right Hon. the Lord Justice Turner. 

— The Right ^on. Sir LaAvrenee Peel, and the Right 
Hon. Sir James W. Colvile. 


6th, 7tli & 
9th March, 
1865. 
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C'Olully, upon its coiistnu'tion, tlmt it ciofitod u liinitntioii on failure of 
male issue of the Testator, in tlie lifetime of liis wife, to the son to be 
acloptcrt by her as a prrsona (Irsif/nnltt. Upon :i]>p<‘al, such deeree re- 
versed, the Judicial ('ommittee Inddinj;: — - 

First, that tlie instrument was simply a pminission to mbijd a son, as in 
the absence of any (leN’ise it could not be considered as of a testanu‘nt•lr^ 
character. 

Secondly, that althonjjh a lestannmtaiy p(>w(*r id disp«»sition b\ 
Hindoos in the Presitlency of Hntfiol has been established by the deci- 
sions of the Courts, yet the nature and extent of such power, so far ns 
relates to limitations in tail male, or executin'V di'vises, is not to be regu- 
lated or ^overiK'd by any analojjy to tin* law of which law 

applies to the wants of a state of smiety widely diflering troin that 
which [jrevail among Hindoos in 

Thirdly, that as an adopted son by the lliinloo law taki's by inheii- 
tance, and not by devise, and as by that law, in the case of inheritance, 
the person to succeed must be the lu'ir of the lull owner, />.. the son was 
the last full owner, and his wifi' succeeded at his death as his heir to 
her widow’s estate; and 

Fourthly, consequently, that tlie adoption by C. under the Ottoomulirr 
puttro, was void, as the jiower was incapable of execution. 

Whither, by the Hindoo law, (i. couM have restricted the interest of 
his son B. in* his ancestral and other estate to a life interest, or could 
have limited it over, if his son B. left no issue male, or such issue male 
had failed, to an adopted son of liis own- Qt'ftrrr 

Gour Kishorr uiulor tlu‘ terms ol‘ an Onoomidfec 


puttro, a deed of pcM’mission to ado])t, j>iveH by liim to 
his wife, whieh instrument the Kespoiidents contended, 
was, in effeet, a testamentary dis])osi1ion, constituting 
Ram Kishore, as sneh ado])ted son, sole heir; and 
secondly, whether an adojition by the Appellant, under 
an alleged deed of [lormission given by her husband 


BhowauBc Kishorc, the son of dour Kisliorr, was 
established. 

Gour Kishore Acharj ('hoirdh rtp a Hindoo and 
Brahmin by caste, was the Zaniiidar of four auvas 
share of Perpuunah, AUap Singh, in the Zillah of 
Mgmensingh, in the Presidency of Bengal, and in 
the month of Magh, 1215 (Februarg, 1808), having 
then no son, he executed a deed of porioission in 
favour of his wife, the Respondent, Chitudrahullec 
Dehia, to adopt a son to him. 

Afterwards, and on the 22nd Poos, 1224 {Decem- 
ber, 1817), the Res]>oiulent, Chundrabullee Dehia, 
gave birth to a son, named Bhouuniee Kishore, 
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Notwithstanding the birth of Bhoivanee Kishore^ ^865. 
his father, Goio' KisJiore, executed a fresh deed of mussumat 
permission, in favour of his wife, Chnndrahullee Debia, moyee 
on the 25th Kartick, 1226 (9th of November, 1819), 
which was as follows: — “ This is an Onoomuttee 
puttro, to the following purport: — Prior to the birth , acharj 

O HOW DH K Y • 

of a male child from your womb, I had executed in 
your favour an Onoomuttee puttro on the subject of 
your receiving an adopted son. Subsequently, by the 
will of God, you have given birth to a male child. 

Still, having regard to the future, I have again given 
you permission. If, which God forbid, the male child 
of your body be non-existent, then you will adopt a 
son from my race {gofra)^ or from a ditterent race 
igotra)^ for the purpose of performing mine and your 
Sradh and other rites, and for the Sheba (service) of 
the gods and for the succession to the Zemindary and 
other property; on which, if the adopted son be non- 
existent, which God forbid, then you shall, according 
to your pleasure, on the failure of one, adopt other 
sons in succession, to avoid the extinction of the 
pinda (funeral cake or offering); that dattaka 
(adopted) son shall be entitled to perform your and 
my Sradh, &c., and that of our ancestors, and also 
to succeed to the property. To this end I execute 
this Onoom uttee puttro. ’ ' The original and com- 
pared copy of this deed of permission were registered 
on the 12th November, 1819, by that Registrar of 
deeds under Ben. Reg. XX. of 1812. 

Gour Kishore died in 1821, leaving his wife, 
the Respondent, Chimdrabullee Debia, and his son, 
Bhoivanee Kishore, him surviving. 

In consequence of the minorit.v of Bhoivanee Kishore. 
the Zemindary, and other property came undet^ the 
surveillance of the Court of AVards; and on the 28th of 
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NovetHbtr, 1821, that Court passed an Order appoint- 
ing the Respondent, (hidul ntbullcc Debia, guardian 
of Bhoiviuicc Kisbovv , during his minority. 

Bhoivaucc Kishorc, after attaining his majority, 
was put in possession of the Zcutindcu if, and married 
the Appellant and died, without issue, on the l-itli 

Bbadroy 1247 (28th of Aiujiisly 1840). 

M his death, the Appellant brought forward an 
instrument, alleged to be a Will executed by Bhowdutc 
Kitihoi'Cy authorizing her to adopt a son for him, but 
no steps wt're taken by the Appellant with a view 
to tile ado[)lion of a son under the [irovisions of this 
instrument until the month ol ^ ttt'Cntbct y 184o, when, 
disputes ha\ing arisen between the Apiahlant and the 
lA'spoiKleiit , Ch and rabidli'c DcbiUj both ot whom 
were in receipt of the income of the estate, the Appel- 
lant notilied her intention to take in adoption one 
Bajendro Kishort^y an intention which, as she alleged, 
she subsequently, in the month of December, 1843, 
carried out by adopting him in due lorni. 

The Kespondent, Chundrabullee Debia, afterwards, 
in the month of Bijsack, 1251 (Aprd — Mdy, 1844), 
proposed to the lather and mother of the Kespondent, 
Batti Kisliffi'e, that he should be given to her, in adop- 
tion, in conformity with the deetl ol permission of the 
25th Kart Irk y 122ti; and under tlie provisions of an- 
other Oaoomul tee pattro, dated 15th Bpi>ack, 1251, 
gi\’en by the father of the lirst-named Kespondent to 
his wife, and a dan pnitro (deed of gift in adoption) 
and a f/raliete patiro (deed of acceptance), both dated 
the 3lst Bp.^acky 1251, the arrangements as to the 
adoption were laid down, and such adoption was 
afterwards completed. 

L poll this adnpiiDii, tlie lirsl-named Kespondent, 
under the terms of the deed of 25th Kartick, 1226, 
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claimed to be entitled to inherit the whole of the 1865. 

property of Gour Kisliore; but the Appellant, mussumat 
Bhoobun Moyee, and the Respondent, Chwndrabullee 
Debia still continued to hold the property. 

Ill consequence, a plaint was filed in the Court of the 

^ ^ ^ . Kishore 

Principal Siulder Ameen of Zillah Mymensingh, on achakj 
the 14th of Aagastf 1851, on behalf of Ram Kishore^ ^^Chowdhry. 

the adopted son of Gour Kishore^ by Goluck Kishore, 
his elder brother, as his next friend, against the Ap- 
pellant, Bhoobun Moyee, for herself, and as guardian 
of the alleged adopted sou, Rajendro Kishore, and 
Chnndrabidlee Debia, and two others, named Arnold 
Moyee and Jitgodumba, to obtain possession and 
recover the mesne proceeds of the Zemindary and 
other property, moveable and immoveable, held by 
the Defendants. The statements in the plaint Avere, 
in substance, that Gour Kishore granted to his 
wife, Chundrabullee Debia, the deed of permission, 
in the nature of a Will, dated 25th Kartick, 1226. 

That Gour Kishore died in Assin, 1228, leaving real 
and personal property as specified in a schedule 
to the plaint annexed. That under the management 
by the Coui't of Wards during the minority of Bho~ 
ivanee Kishore, certain Zemindaries and other pro- 
perty specified in the schedule were purchased out of 
accumulated profits. That Bhoivanee Kishore was 
in a state of insensibility on the lOth Bhadro, 1247, 
and continued in that state until his death on 
the 14th Bhadro, That Rain Kishore was duly 
adopted by Chnndrabidlee Debia, in accordance wdth 
the deed of permission of the 25th Kartick, 1226, and 
the proper ceremonies were duly performed. That 

Ram Kishore, upon such adoption, became the sole 

* 

proprietor of all the estates and property specified in 
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1865. tJig sehcclule. That at'tiT the death of Bhowanee 
mussumat Kisliorey divers persons in collusion with Bhoohim 

BHOOBUN .. 1 • i 1 1 1 i* • • i.' 4-^ 

MoYEt Moijee, labricated a deed ot permission, purporting to 

be signed bv Blt<nvanec Kishore and to bear date the 

i/ * < 

Kishore Bhadro, 1247. That such deed of permission "was 

acharj drawn in such terms as to render objections to the 
Chowdhkv. 

authenticity or validity thereof iini)robable on the pax’t 
of Cln{)fdrahullr*e Bcbia and Amnnl Moffte and 
J Hf/ofI If mho ; and it was subniitteil tliai such deed 
of ])t*rmission set up by Blux/hmi was a foi’god 

and fabricated document. 

The Appellant, by her answer to tlie plaint, after 
setting forth certain pleas in liar of the suit, in sub- 
stance, pleaded, that no weight could l)e attached to 
the axernients in the plaint as to the deed of ]>ermis- 
sion given to Cliuiidrahidlcr Dchia by dour Kif<horc, as 
BhoHcufCc Kishore, upon attaining his majority, be- 
came entitled to an absolute interest in the properh^ 
which descended to him from dour Kishore, That 
dour Kishore could not have given a valid deed of per- 
mission to adopt in the lifetime of Bhoiraucc Kishore, 
and further, that the deed of permission given could not 
0 ]>erate as a Will. That Bhotvofiee Kishore actually 
executed a deed of iiermission in favour of the Appellant 
on the 12th Bhadro, 1247, at which time he was well 
in health and in the full enjoyment of his faculties. 
That the genuineness of that deed of permission was 
established by the acts of the Respondent, Chun- 
drabidlec Dcbia, in conjunction with the Appellant, 
in conformity therewith, and by certain statements 
alleged to have been made by ChiindrabidUv Dcbia; 
that the son adopted by the Appellant on the 20tli 
AuyhniH, 1250, agroeably to j^uch deed of pei*- 
mission, was the rightful proprietor of the entire 
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property; that Ram Kishore was not taken in adop- i865. 
tion by the Respondent, Chundrahullee Dehia, under mussumat 
any arrangement with, or with the consent of his 
father; and that in consequence of impurity attaching 
to the mother of Ram Kishore after the death of her 
husband, Ram Kishore could not have been given and 
received in adoption; and, lastly, that Rami Kishore, 
in consequence of his age, could not have been 
adopted in conformity with the Hindoo law. 

The Respondent, Chundrabtillee Dehia, by her 
answer, alleged statements to the etfect, that the adop- 
tion of Ram Kishore had been duly effected by her 
in exercise of the power given to her by the deed of 
permission of the 26th Kartick, 1226, and that no 
deed of permission was ever executed by her son, 
Bhowanee Kishore, in the Appellant’s favour, and 
that she had been fraudulently induced to act, or 
appear to act, in conformity with the fabricated deed 
of permission to adopt relied on by the Appellant. 

As soon as the first Respondent came of age, he was 
substituted as Plaintiff in the stead of. Gohick Kishore. 

Evidence was entered into. As respected the 
genuineness of the Onoomiittee piittro, of the 25th 
Kartick, 1226, the evidence given consisted of a cer- 
tified copy from the Register Office of the copy 
of the original deed, which was filed in that office 
on the 28th Kartick, 1226, three days after the date 
of the deed, which was produced on behalf of the 
first Respondent, together with certified copies of 
two V akakitnamahs executed by Gotir Kishore and 
Chundrabull^ Debia respectively, authorizing the 
Vakeels to attend for the purpose of the registration 
of the deed. The original deed of permission was 
called for by the Court from Chundrahullee Dehia, 
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but was not produced. As soon as tlie first Respon- 
dent took upon himself the conduct of the suit, he 
applied to the Court for an Order calling upon 
drabtiUee Dehia to produce the original deed, but the 
Principal Siidder Ameen declined to accede to that 
application. The three persons who were present at 
the time of the execution of the deed by Gonr Kishore, 
deposed to the fact of such execution. As respected 
llie fact of the adoption of the first Respondent by 
Ch'imdrahuUee Debia, under the power given to her 
by the deed of permission of 25th Karfich, 1226, 
evidence was given of his adoption, and that the 
ceremonies usual in a case of Hindoo adoption were 
duly performed in the case of his adoption. In oppo- 
sition to this evidence in support of the fact of the 
adoption, the Appellant filed a copy of an Vrzee of 
a testamentary character, purporting to be signed by 
Golxool Kishore, and to bear date the 28th Btjsacl\ 
1251, by which one Rhechnaraiu was appointed 
executor and guardian of the tirst-nained Respon- 
dent, until he attained his majority; but to prove 
that this Urzee^ was a forgery, a certified copy of a 
petition of Sheehnarain, dated the 12th Jeyi, 1251, 
was produced, in which the Urzee was stated to have 
been prepared by the Appellant, and to be a forgery, 
and also by the deposition of Sheehnarain, who was 
examined as a witness. The Appellant also en- 
deavoured to establish as a fact that, on the 31st 
Bysack, 1251, the first Respondent was too old to bo 
taken in adoption, in accordance with the Hindoo 
law, and that consequently, the adoption at that time 
was invalid; but she failed to prove that the Respon- 
dent was older than he stated himself to be, or to 
show that the adoption was invalid, even if the Re- 
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spondent were as old as alleged. The Appellant also 
objected that, on the 31st Bysack, 1251, Hurra 
Soondree, the first Respondent’s mother, was under 
impurity, in consequence of the recent death of her 
husband, Gokool Kisliore, and that, in accordance 
with the opinion of Pundits, she was incapacitated 
from giving the first-named Respondent in adoption 
on that day. 

As respected the alleged forgery of the deed of 
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permission by Blioxvanee Kishore relied upon by the 


Appellant, it appeared that the document was never re- 
gistered, and the non-registration was not satisfactorily 
accounted for by the Appellant. Prom the evidence 
of witnesses called on behalf of the first-named Re- 
spondent, it appeared that the document was fabricated 
under the instrumentality of one Rughoo Duff, who 
was in the service of the Appellant; that after a rough 
draft had been made, a copy was made upon a stamped 
paper of the value of Rs. 70; that in consequence of 
some mistakes in this copy, another copy was niadc‘ 


upon a fresh stamped paper of the same value, and that 


after attempts to obtain the signatures of respectable 
persons as witnesses to the deed, Rughoo Duff and 
his accomplices were obliged to be satisfied with 
the attestations of persons of the lowest class. In 
addition to the witnesses who deposed to these facts 
from personal knowledge, there were also many persons 
called on behalf of the first-named Respondent, Avho 


deposed to the forgery of the document having been a 
matter of general notoriety in the neighbourhood. 
Rughoo Duff was not called by Appellant as a witness. 

Witnesses who were in the service of Rhoivanee 
Kishore, and in daily attendance upon him during the 
illness which terminated his death, deposed on behalf 
of the first-named Respondent, that Rhowemee Kishore 
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1865. returned from hunting in a state of high fever, and 
mussumat that he was insensible for the four days preceding Ins 
^moyee^^ death, and consequently inconapetent to give instruc- 
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tions for or to execute any document. Witnesses were 
called by the Appellant to rebut these allegations. 
Some of them deposed that Bhoivanee Kisho7'e was 
quite well at the time of the execution of the alleged 


deed in contradiction to the language of the deed itself, 


which stated that he was ill. It was also proved that 


at the time of Bhoivanee Kishore\*i illness and death, 


at Mooktagacha, there wore many of his relatives re- 
siding near that place, and that they and neighbouring 
Zemindars visited him daily until he died, but no rela- 
tiv'O, or friend, or medical attendant was present at the 
time wlien the A])pellant’s witnesses stated that the 
alleged deed was executed by Bhoivanee Kishore, 

In opposition to the facts so established, the Ap- 
l)ellant endeavoured to supi)ort the validity of the 
deed mainly u})on the ground of ('hnndrahnllee 
Debia's ac(iuiescence in or non-objection to the pro- 
visions of that document, and in order to show the 
oarlv assent of Chundrahnllce Dehia to the deed, 
the Appellant produced a copy of a written state- 
ment purporting to be signed by Clinndrahullee Dehia 
on the 26th of September, 1840. 

The suit came on for hearing before the Principal 
Sudder Court Ameen (Syiid Ahmud Buksh), in 
the month of April, 1855, and on the 20th of that 
month, that Judge passed a decree dismissing the suit 
with costs. The reasons for the decree stated in his 
judgment were, lirst; — that inasmuch as the original 
deed of i)ermission of 26th Kartick, 1226, had 
not been filed, neither the authenticated copy 
from the Registry office, nor the duplicate copy 
filed with the original at the time of registration, 
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■which had been called for from the Registry offioe, 
were admissible as evidence ; secondly, that the 
Onoomuttee puttro 'executed by Gokool Kishore, 
and the grohen puttro and dan puttro as to the first 
Respondent, were not proved; and thirdly, that, 
although there was no necessity to enter into an in- 
vestigation as to the validity of the deed of permis- 
sion set up by the Appellant, the opinion which he 
had formed was that it had been satisfactorily proved 
by the evidence of the witnesses thereto; that it had 
been recognized by Chtmdrabullee Debia, who, by 
her acts and conduct, had lestablished the validity 
thereof ; and that there was a strong presumption in 
favour of its genuineness. 

The first-named Respondent appealed from this 
decree to the Sudder Deivanny Adaiahit, 

The appeal came on for hearing on the 30th of 
January j 1858, before Messrs. Colvin^ Sconce, and 

7 

Trevor, three of the Judges of that Court, and a 

decree on that date was passed dismissing the appeal 
wth costs. 
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Separate judgments were delivered by tine three 
Judges. Mr. Colvin, in his judgment, held that it was 
unnecessary to go into the question of the execution 
of the different deeds relied on until the disposal of 
certain preliminary questions, stated by the Court as 
follows:— “Even supposing Gour Kishore to have 
given to Chtmdrabullee Debia the authority to adopt, 
asserted by the Appellant, could he by Hindoo lavv 
thereby preclude the exercise afterwards of the power 
of adoption by his son, Bhowanee Kishore, and did the 
terms of the deed alleged to have been executed by 
Gour Kishore. show that such was his intention ? ” 
And accordingly the arguments on the hearing of the 
appeal and the several judgments of the three 
X— 38 
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1863. Judges, were confined to tlie (|nestions thus stated by 
mussumat tbe Court. 

^moyee'^ As the deeroo of the 30th of Janitary, 1858, was 

founded upon judgments which assumed that which 

KisHORE chief point in dispute between the parties — 

achar.i viz ., th’e validity of the deed of permission set up by 

chowdhry. ^ ^ , p 

the Appellant; the first Respondent moved for a re- 
view of that decree; and a review was admitted by 
]\Ir. Sconce, who expressed his reasons for such 
admission in his judgment in the following terms: — 

“ My judgment was originally given on the presump- 
tion that the Onoomnftcc pntho set up by Bhoohnv 
Moijcc, widow of Bhou’oncc KisJiocc, and tlu‘ adoption 
of the Defendant under it, were legally valid; and 
being satisfied from tlu‘ cause shown by the Plaintift s 
Counsel, that they should haw an o])portunity of 
taking the opinion of the Court upon that matter, I 
admitted the re-entertainment of the ai)peal, that the 
issues not before gone into might be adjudicated upon.” 

The hearing of this review took place on the 7th 
of Marcli, 1859, in the Smhh’r I)ct('(i)niif Adcnrlnfy 
before ^Messrs. Sco)icc, Trci'or, and Co1ri)i, and sepa- 
rate judgments were on that day delivered by thoso 
Judges. 

]\[essrs. Sconce and Trevor in their judgments 

held, in effect, first, that the fact of the execution of 

the deed of permission of 25th Karfich 1220 bv 

Gonr KlAiorc was ])roved, and that, although the 

oi’iginal deed had not been iJrod.ueed, vet under the 

* % 

cii'ciunstiuico.s, such sccoiuhiry evidence as had been 
adduced on l)elialt' of tlie lirs( lM>s])t)ndent \>-as athuis- 
sihle, and establislied the validity ami terms of the 
decal; secondly, that Clnnnl idhitUrc Dcbia had iiowev 
under the deed of 2r)tli h'artirk, 122(:, to adopt a 
.•^oii as heir of Gonr Kisjiorc. in tlie event of Ghoird- 


ON APPEAL FROM THE EAST INDIES. 


291 


N 




nee Kishore dying without issue, or without having 
taken steps vuth a view to his being represented by a mussumat 
legally-adopted son; thirdly, that the adoption of %°oye 7 
the first Respondent as the son of Gour Kishore was 
such an adoption as was authorized by the deed of kishore 
25th Kartick, 1226, and that the adoption was valid chowdhry 
according to Hindoo law; fourthly, that the alleged 
deed of permission set up by the Appellant was not 
executed by Bhowanee Kishore, but was a forgery; 
and lastly, that the acts of Chimdrahullee Dehia,m 
conformity with that forged deed of permission, could 
not prejudice or affect the rights of the first Respon- 
dent as the legally-adopted son of Gour Kishore. 

IVith respect to the effect of the deed of permission 
to adopt being of a testamentary character, the fol- 
lovnng judgment was pronounced by Mr. Trevor on 
that point. “ Having declared the deed propounded 
by the Plaintiff to be a genuine deed, the next point 
is as to its legal significance. It has been contended 
on the part of the Plaintiff by the Advocate-General, 
that the deed of permission is in the nature of a tes- 
tamentary instrument, or writing, by which an estate 
of the nature of a fee simple conditional, that is, upon 
condition that be had issue, was given to Bhowanee 
Kishore; that in the event of his having issue, the 
estate then became absolute; but that in the event of 
his having no issue, he was limited to a life interest in 
the property, and a future estate, in the nature of an 
executory devise, is created in favour of a son to be 
adopted by Gour Kishore’ s Avife, Chundrahullee Delia. 

On the part of Defendant it was contended by klr. 

Money that limited estates in land are unknown to this 
country, and are inconsistent with its revenue system; 
that as no Statute de donis here exists, or has ever 
existed, all estates created are in their nature absolute • 
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that consequently, under the law, Bhowanee Kishore s 
estate was a fee simple absohite; and on his death, 
after having’ succeeded to his father’s estate, it de- 
scended first to his son, either natural or adopted, and 
afterwards to his heirs under Hindoo law; that, more- 
over, the words of the deed are sufficient to pass ab- 
solutely the estate, and under the principle laid down 
by the House of Lords in the case of Hoave v. By)ip 
(10 Cl. & Fin. pp. 508—533), as to personal property, 
which is identical with the rule which should be fol- 
lowed as to reality, it is impossible to give to a party 
a right to a thing out and out; to give an absolute in- 
terest in that thing, and then afterwards to restrict 
that absolute gift by limitation over; that consequently, 
under the deed of permission, admitting it to be 
genuine, the Plaintiff takes nothing. The estate to 
be taken under Gour Kishore\s deed must be deter- 
mined witli reference to Hindoo law, and not to the 
general law of this country. Tt is consequently only 
necessary for me to remark that there is not the 
slightest ground for the. position taken up by the 
Counsel for tlie Respondent, to the effect that limita- 
tions of estates are unknown to and are illegal ac- 
cording to the laws of this country. So far from this 
being the case, there being no Statutory enactment 
forbidding the same, it is competent to any one to limit 
and restrict future interests in land in any way that 
whim or ingenuity may suggest, though probably the 
exact terms used in the very learned work (From on 
(Contingent Remainders) to which we have been re- 
ferred, may not be resorted to; and under the Hindoo 
law, limited or restricted estates are of daily occurrence. 
It is true that the hypothecation which Government 
has on every estate as security for its revenue, may 
have a tendency to check such dispositions, unless they 
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arise by operation of law ; as on the occurrence of an 1865 . 
arrear caused by a party witli a limited interest, if it be Mussumat 
not paid by parties with either a vested or contingent 
interest in the property, the estate is brought to sale, 
and by such sale all future interest would be defeated. 


Chowdhry. 
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Bnt the existence of this rule, however it may have a acharj 
tendency to check the exercise of it, is not inconsistent 
Mith the power itself of hmiting estates which un- 
doubtedly exists both under the general law of the 
country and under Hindoo law. Looking, theji, on the 
deed of Cfuiir Kishore by the light of Hindoo law, it 
appears to me that it is a testamentary disposition of his 
property, by which he devised it absolutely to his son, 
Bhowanco Kishore, and his heirs general, subject to 
a power of appointment by the widow, to be exercised 
in the event of his son, Bhowanee Kishore, dying 
without leaving a son either natural or adopted, or to 
be adopted, him surviving. This estate in the son 
was absolute, and permitted aUenations which it could 
hardly have done were it only a fee simple conditional. 
Whatever interest, however, the heirs general of 
Bhowanee Kishore may have held under it, was 
subject to be destroyed by the exercise by the widow 
of the powder of appointment when the executory 
devise in favour of the party so appointed would 
arise and displace it. By this means the direct 
succession to Goii,r Kishore and the performance of 
the necessary obsequial rites are effectively attained. 

Whatever objection might arise to such a disposition 
in other parts of India from the doctrine that the 
inchoate right of the son to property is from his birth, 
jione such can arise in Bengal, where the above 
doctrine is not recognized, where, whilst the father 
lives and is free from defect, the sons have no right at 
all, and where by the power of making testamentary 
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disposition, the father, if so minded, can will away, 
even lo a straiigei', the wliole of his anecsti’al property. 

It has l)een objected l)y tlie Respondent to the exercise 
of the ])ower of adoption by the widow of (lOU) 
KishorCy that as B]toiV(inr<‘ Kislforc had married, 
and had succeeded to the pro])erty, his widow had, 
by virtue of her marriage, a vested right in the 
property, and that any act done in derogation of 
tliat vested right, could )H)t be upheld. 1 find no 
authoritv for this doctrine in Hindoo hnv books. If 
the power of appointment can be exercised in dero- 
gation of the right of other heirs of tlie son, it can 
be exercised in tlerogation of that of the widow; 
and tlie fact of Ihe son of Bhotraucv Kislmrc having 
reached liis ma,jorit\ and sncceedi'd to tlie estates is, 
in a case like tlie present, where the object of the 
Testator is to perpetuate direct heirship, of itself de- 
serving, it appears to me, of no lengthened conside- 
ration. Of the soundness of the principle laid down 
in the case of Hoarv v. Bijn//, cited by the Counsel 
of the Kespondent, and its applicability to this country, 
as well as to Eu^laiul, when circumstances rightly call 
for its application, there can be no doubt. A§, how- 
ever, it appears to me that the terms of the deed 
executed by Clour Kishurc a power of appointment, in 
certain circumstances, remains in the widow, C'liuit- 
(Irabollec IJebia, it is not applicable to the present 
case.” 

Mr. Culviii, the other Judge, iliffered in opinion 
from Messrs. Bco)U’c and 'J'rcror in some materia! 

points, and in his Jndgnient, held, in efL'ct, llrst, that 

/ 

there was no doubt that (lour Ki.'.lion did execute the 
deed of. permission of the J.jth Kurfuk, 122b, and 
that it was ne\ er rex oked bx him ; secondly, that if 
;i0 more were involved in the case than xvhich of tlie 
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two adoptions alleged was the most trustworthy, that i« 65 . 
of the first Eespondent was to be preferred as the 
best supported by evidence; thirdly, that the intention 
of the deed of the 25th Kartick, 1226, was only to 
g'i\ e power to Chuudicihitllt'e IJcbia to adopt a sou kam 
in the ev^ent of Bhoivaiice Kishore dying' in the acharj 
lifetime of his father, Gour KisJiure • fourthly, that 
Chuudrabiillee Debia had no authority to curtail the 
Appellant’s enjoyment of the estate in succession to 
her husband, Bhoivanee Kiahore; and fifthly, that 
as there was no legal power in ChiindrabuUee Debia 
to adopt the first Respondent when she did, the 
aiipeal ought to be dismissed. 

In conformity with the judgments of tlic majority 
of the Judges, a decree of the Sadder Dewannu 
Ad-auiut was passed on the 7th of March, 1859, in 
favour of the first Eespondent, with costs of suit, 
and with wassdat from the commencement of the 
suit, and interest thereon up to the date of realization. 

Before this decree was made, Rajendro Kishore, the 
adopted son of the Appellant, attained his majority’ and 
died^ wdien the Appellant, as the widow of Bhowanee 
Kishore, and mother of Koylas Kishore, a minor, 
whom she alleged she had adopted on Rajendro Ki- 
shore’s death, applied for leave to appeal to England. 

Ihe petition, together with the papers of the case, 
were brought up before Mr. Samuells, one of the 
Judges of the Court, on the 6th of June, 1859, and 
his proceeding of that date was recorded as follows:— 

The papers of this case have been laid before me 
in order that I might determine Avhether the fact of 
Bhoobun Motjee, who originally defends the suit as 
mother and guardian of Rajendro Kishore, having- 
now preferred an appeal to the Privy Council as 
mother and guardian of another adopted son, Koyla$ 
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Kishore, can in any waj' affect his right of appeal. It 
appears that Rajeiulro Kishore appeared in Court 
during the pendency of the suit, and alleging that he 
Avas of age, was alloAved to plead. After the case was 
heard, but before the judgment Avas pronounced, he 
died. This circumstance Avas brought to the Court's 
notice at the time, hut it did not appear to haA-e been 
considered necessary to refer to it in the decision 
AA'liich AA’as then giA’en, and AA'hich turns entirely on the 
A’alidity of the deed of adoption set up by Bhoobun 
Moyee. It seems that Bhoobun Moyee, Avho has 
appealed to the Privy Council against the decision 
Avhicli declared her deed invalid, has again asserted 
lier right under tliat deed, by adoption of another son, 
named Koyliis Kishore. As slie claims to adopt umh-r 
the deed of permi.s'sion, and the validity of the deed is 
the chief point gt issue, the appeal must go foiAvard, 
and any questions Avhieh may arise out of the death 
of tlic first adopted son, Avill be decided by the Lords 
of the PriA-y Council. It is. of course, understood that 
the appeal goes on Avithout prejudice to the rights of 
the Respondent, Avho protests against the recognition 
of the second adopted son, and denies the right of 
the AA-idoAV to make any such adoption. 

On the .‘3rd of January, 18(30, an Order Avas made 
by tlic Sadder Deuanny Adairlnl, admitting the ap- 
peal of the Appellant as AvidoAV of the late Bhoivance 
Kishore, and mother of Koylas Kishore, a minor. 

Before the last-mentioned Order Avas made, the Aji- 
pellaiit applied for a revicAv of the decree of the 7th 
of March, 1850, and stated several objections to that 
decree, and upon tlie hearing of that application on 
the 1411i of January, 18(30, before .Mr. Trevor, a re- 
vieAv Avas admitted for the determination of one of the 
points raised by the objections. The vieAvs of Mr. 
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Trevor in admitting- such review, are stated as follows: 

“It remains then to consider the sixth objection to 
the Court ’s ruling, which is, that even if the deed of 
permission executed by Goiir KisJiore be a testamen- 
tary disposition of his own and the ancestral property, 
yet that disposition cannot extend to property admit- 
tedly purchased on behalf of Bhowcinee Kishore from 
tlie profits of the ancestral properties, while they were 
under the charge of the Court of Wards during his 
minority, and which can, in no sense, be considered 
as property covered by the Will of Gour Kishore. 
This point was not mentioned by the Vakeels of 
either side when the case was last before the Court, 
and it consequently escaped the notice of the Court; 
but on adverting to the plaint and to the schedules 
annexed thereto, it is clear that the property claimed 
by the Plaintiff is divided by him into two classes, 
the first including ancestral property, and the second 
properties purchased from the profits of the ancestral 
estates whilst they were in charge of the Court of 
Wards, during Bhowavee Kishore’ s minority. As 
the minor, during his lifetime, was absolute owner of 
the estates which, on his death without ; a son, either 
natural or adopted, were made by the Will of his 
father, Gour Kishore, subject to the power of appoint- 
ment by his father’s widow, Chundrabullee Dehia, it 
seems to me that there can be no question that the 
widow of Bhowanee Kishore is entitled to retain 
possession of those properties which were purchased 
while the ancestral estates were under the Court of 
Wards during the minority of her husband, and from 
the profits of those estates belonging to her husband 
in the hands of the Court of Wards, and for the 
determination of this point alone I admit a review of 
the judgment of this Court.” 

X— 39 
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The hearing- of the review took place on the 19th 
of A]n\l, 1860, before IMessrs. Haihes, Trevor, and 
Loch, three of the Judges of the Siiddcr Dewannjf 
Adaivlitt, and a nnanimons judgment of the Court 
was then pronounced. Such judgment, after stating 
reasons arising from the construction to be put upon 
the deed of the 25th Kartich, 1226, and from Hindoo 
law, for holding that the first Respondent did not take 
under the terms of that deed the whole of the pro- 
perty possessed by or in the enjoyment of Bhowanee 
Kishore at the time of his death, but only the property 
which had descended from Goiir Kishore, and was 
in the possession or enjojunent of Bhowanee Kishore, 
concluded as follows: — Under the view of the case 
expressed above, we consider that the Plaintiff is 
only entitled under the testamentary disposition of 
Gour Kishore, to the property which descended 
from that individual, and that Bhoobun Moi/ee, the 
Defendant in the Lower Court, and the Petitioner 
before this, is entitled to retain possession of all the 
estates mentioned in the schedule filed by the Plaintiff 
as having been acc^uired by the Defendant’s husband, 
Bhowanee Kishore, during the time the estates were 
under the Court of AVards during his minority. AVe, 
therefore, in variation of the decision of the Court of 
the 7th of March, 1859, decree to the Plaintiff only 
those properties which are mentioned in the schedule 
at the end of the plaint as being ancestral property, 
and formerly in possession of Gour Kishore, with 
mesne profits, to be aseertained in execution from the 
date of suit, and interest on the amount so ascertained, 
from the commencement of the year following that on 
which the icassihif accrues, up to the date of realiza- 
tion, and we dismiss his claim to the properties piu'- 
chased from the profits of the estates of Bhowanee 
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Kishore while they were in the hands of the Court of 
Wards during his minority. The costs of both Courts 
will be borne by the parties in proportion to the 
amount decreed or dismissed.” 

From this decree, so far as it negatived the right 
of the first-named Respondent to the properties pui*- 
chased from the profits of the estates of BJiotvmiee 
Kishore^ while they Avere in the hands of the Court 
of Wards, that Respondent preferred an appeal to 
Her Majesty in Council. The present Appellant 
also lodged a petition of appeal to Her Majesty 
in Council, in Avhich she claimed as widow of the 
late BJiotvanee Kishore, and mother and heiress, 
according to Hindoo laAV, of Rajendro Kishore, the 
adopted son and heir-at-law of the former ; and 
such petition submitted that the decree on review 
of the 7th of March, 1850 (except so far as the 

s 

same had been reversed and altered by the decree 
on review of the 19th of April, 1860)^ should be 
reversed, and that the previous decrees of the Sadder 
Deivamiy Adaivliit, and of the Principal Sadder 
Ameen, be affirmed. 

The appeal and cross were heard together. It wa^ 
arranged that the Appellant should open first. 

The Attorney-General (Sir R. Palmer) and. Mr. 

Leith, for the Appellant. 

If the adoption by the Appellant is not established, 
she, as Avidow of Bhoivanee Kishore and heiress of her 
husband is entitled to his estate; but as the Plaintiff, 
as the next friend of the first Respondent, sued in his 
character of adopted son of the late Goar Kishore, 
and alleged that such adoption had been made by 
Chundrabullee Debia, his AvidoAv, he Avas bound to 
prove strictly his case, Avhich, Ave submit, he failed 
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to do. Ho failed to produce the original Onoo- 
wifttee pitffro^ ^vhich was alleged to contain the autho- 
rity for such adoption, and upon which and its due 
execution, the Plaintiif’s alleged adoption and con- 
sequent title and right to sue were entirely founded. 

A copy of the deed was improperly admitted by 
tiie Court below witliout proof of the execution of 
the original, or of its loss or destruction which was 
requisite to entitle it to be let in as secondary evidence. 

Ahhas Alii Kha)i v. Yadrcm Uamy Bvddij (a), 
livn. Kegs. XX. of 1812, sec. 2, cl. 5, XXXVI. of 
1792, sec. 111. and Act No. XIX. of 18;)3. 

Then with resjiect to the alleged adoption of the 
iirst Kespondent by Chutidrahidlcv DchiOf we contend, 
tiiat sucli adojition was invalid, both with reference to 
the rules and requirements of Hindoo law, and ac- 
cording to the opinion of ^Ir. Co/r/n, the dissentient 
Judge, to the jiroper interpretation of the deed of 
])ermission to ado])t, having regard to the circumstances 
under which, and the particular time, that the alleged 
power was exercised by Chundrabullcc but the 

most important objection is, that Mr. Trcror, one of the 
Judges of the C^ourt below, has wrongly imported prin- 
ciples of the English law relating to executory devises, 
in construing this permissive deed to adopt into an ex- 
ecutory devise; nothing of the kind being kno^\ul to the 
Hindoo law. No instance can be found in the Hindoo 
authorities of an adoption being good under such 
a devise, as this is improperly called by the Court 
below, where the son has attained full age and 
married. The deed purports to give the widow pei'- 
mission to adopt. It is not a power in the sense 
of the English law. No authority to support it can 
be found in the Hindoo law. IT. IL MacuaghtoYs 


(a) 3 Moore’s Iiul. App. Cases, 15G. 
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‘‘Hindu Law,” Vol. I. p. 66. It is only in default of 
male issue that adoption is allowed. Strangers “Hindu 
Law,” Vol. I. p. 78 [2nd Ed.]. It is true that 
two of the Judges of the Court below concurred 
in opinion that the Respondent, Ram Kishore^s, 
adoption was good, and not affected by the question 
of ceremonial impurity, and that although being 12 or 
13 years of age as we allege at the time, and tonsure 
had been performed, he was not above the legal age 
for adoption, being a Brahmin by caste; yet the im- 
portant question arises, whether as such adopted son 
of the late Gour KisJiorc, the father of the Appellant’s 
liusband, Bhowanee Kishore, who survived his father 
t\venty-three years, and left the Appellant his child- 
less widow, and as such, his admitted heiress by the 
Hindoo law, could displace and supersede the Appel- 
lant as such heir in the possession of the estates 
which devolved on her husband as an absolute estate 


of inheritance. We submit that such a power of 
appointment, if exercised by a mother, was invalid, if 
the son left a widow, as her vested rights. Strangers 
“Hindu Law,” Vol. I. p. 134, would be defeated by its 
exercise. An adopted son takes as a posthumous son. 
IF. 7/. Macnagliten's “Hindu Law,” Vol. L ch. VI. 
p. 70; Giinga Mya v. Kishen Kishore CJiowdhry (a). 
After-born sons’ rights are declared in the Daya- 
Bhaga, ch. VII., secs. 11 and 12. Another ground of 
invalidity of such adoption is, that by Hindoo law, a 
second adoption, the first son being alive, is illegal. 
Rtmganta v. Atchema (&) ; 1 IF. 77, Macnaghten^s 
“Hindu Law,” p. 70. Bhowanee Kishore succeeded 
to the ancestral estate and propei'ty by operation of law, 
as his father’s sole heir, and not under any devise or be- 

(«) 3 Ben. S. Jj. A. Rep. 128. 

(6) 4 Moore’s Ind. App. Cases, 1. 
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quest from him, and the estate and property being in 
him, as admitted by the decree, as an absolute estate 
of inheritance, vested, on liis death, in the Appellant, 
as his widow and lieiress, therefore her title and 
interest therein could not be displaced or divested 
by the act of ClntndrahuUee Dehia subsequently 
adopting a son, so as to vest the estate and property 
in sucli son as heir-at-law, not of the Appellant's 
deceased husband, l)ut of his fatlier, whose interest 
in the same ceased and determined on his death. 


Although we were not bound to do so, in con- 
sequence of the Plaintiff’s failure in ]U’oof ot his title, 
yet we submit that the Appellant satisfactorily proved 
the execution of the deed containing the authority 
of her deceased husband to adopt a son or sons to 
him, under which instrument she adopted Eajeudro 
Kishor(% according to the requirements of the Hindoo 
law, as decreed by the Principal Suddcr Amcen, and 
after his death, Kaylas Kishorc. 

Ur, Forsyth, Q.C., and ^Ir. TP. 77. Melvill for 
the Respondent, Earn Kishorc, 

It was satisfactorily proved that Gour Kishore 
executed the deed of permission to adopt, dated 
the 25th Kartich, 1226, and in pursuance of such 
deed, Chxmdrahullee Dehia adopted the first Re- 
spondent, who thereby became entitled to the estates 
in dispute. This deed was sufficiently proved by an 
authenticated copy from the Registrar’s Book. The 
case of Syiid Abbas AlU Khan v. Yadeeni Eama 
Eeddy (r/) does not ajiply. There was no proof of the 
oiiginal deed in that case, and the fragments produced 

. 0 marks of being fabricated. Here the 

duplicate deed coming out of tlie proper place of 

(») 3 Nooiv’s 111,!. App. Cases, 15G. 



ON APPEAL PROM THE EAST INDIES. 


303 




MOyEE 

DEBIA 

Ram 


custody, the Registry of deeds, was properly received 1865. 
in evidence. Ben, Reg’s. XXXVI, of 1793, sec. XXI.j mussumat 
and XX. of 1812, sec. XL cl. 5, ^Moy^r 

Such deed of permission to adopt was of a testa- 
mentary character, and good by Hindoo Law, F. Mac- ki^hore 

naghten’s “Cons, on Hindoo Law,” p. 168, and as .a chI^wdSrv. 

Will is recognized in Bengal, with the English law 
of limitations engrafted on the Hindoo law, SonaUin 
Bysach v. Sreemnlly Juggutsoondiie Bosses (a), it 
operated as an executory devise, and was sufficient to 
prevent Bhowanee Kishore executing an instrument 
which would have the effect of defeating the disposi- 
tion of Gou7' Kisho7'e under such deed of permission. 

The objection to the validity of Bam Kishore’ s adop- 
tion is unfounded; first, he was of proper age, F. 
Macnaghten’s “Cons, on Hindoo Law” pp. 142, 3, 6; 

1 W. M. Macnaghten’s “Hindoo Law” p. 71; 
secondly, a widow can adopt a son to her deceased 
husband, 1 SU-ange’s “Hindoo Law” p. 79. The 
Mitacshara, ch. I. sec. XI. p. 1. The consequence of 
adoption is that the adopted son becomes an alien 
from his family. The adopted son cannot be 
deprived of his adopted father’s estate. But 
we contend, that the instrument giving permission 
to adopt, which the Appellant alleg'es to have been 
executed by Bhowanee Kishore, is palpably a forgery, 
and that no valid or legal adoption could have taken 
place in pursuance of such instrument. [Lord Kings- 

-Their Lordships have arrived at the con- 
clusion that the alleged Will, or deed of adoption, 
relied upon by the Appellant is a forgery, so you 
may relieve yourself of that part of the case.] Even 
if the forged deed was genuine, the claim of the 


Even 
of the 


Appellant to her widow’s rights was negatived by the 

(a) 8 Moore’s Ind. App. Cases, pp. 66, 78. - 
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1 X 65 . alleged adoption ol' Koijlas Kishorc on Rajendro 
mussumat Kishore * s death. 

Their Lordships’ judgment, having been reserved, 2< 
DEBiA pronounced by 

Ram 

^cHARj The appeal in this case arises out of a suit brought 

CHowDHFY. the Respondent, Rayn Kishorc, to recover certain 

estates in Bengal, which were claimed by and were 
in the possession of the Appellant and of Rajendyo 
Kishorc, whom she alleged to be her adopted son. 

Tlic facts, so far as they arc necessary to make our 
judgment intelligible, are these: — 

Goitr Kishorc Arharj, being the owner of con- 
siderable estates in Bengal^ died in the year 1821. 
lie left surviving him a widow named Chandrohullcc 
Dvbia and an only son named Bhoicanvc Kishorc. 

At the time of his father’s death, Bhoirauee 
Kislfoyc, who succeeded as bis heir, was about tour 
vears of age. He attained, however, his majority, 
and married the A])pellant, IRioobiot Dcbia. He 
died in the month of .liif/nsf, 1S40, being then about 
twenty-four years old. He left no issue, and Bhoohtoi 
Dcbia, bis widow, became the heir of his property, as 
well ancestral as of other estates which had been 
purchased witli his own money during his life. 

Immediately upon the death of Bhowaucc Kishorc, 
an instrument was set up, as being his AVill, by Chun- 
drabuUcc Dcbia, his mother, and Bhoohuu Dcbia, his 
widow. By this instrument, power to adopt a son was 
given to Bhoobuyy Dcbia, and until such adoption was 
mad(‘, the income ot the estates was given to Chun* 
drabuUcc Dcbia and Bhoobuu Dcbia. 

Under this alleged Will, those two ladies took 
possession ot the estates of Bhoivayice Kishorc, and 
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remained in the enjoyment of them for nearly four 
years. 

In December, 1843, Bhoobim Debia professed to 
exercise the power alleged to ha\"e been given to her 
by the instrument already referred to, and adopted a 
boy called Rajendro Kishore. 

Upon this, a quarrel appears to have arisen between 
Chundrabidlee Debia and Blioohiin Debia, and Chuu- 
drabullee Debia alleged that the supposed Will of 
BJioivanee Debia, under which she had so long been 
in the enjoyment of half his property, Avas a forgery, 
and had not been made till after his death, and that 
Bhoohun had no power of adoption. She furtlier set up 
an instrument called an OHoovinttee puttro, or deed 
of permission, by which she alleged that a power to 
adopt a son had been given to her by her husband, 
Gour Kishore, in his lifetime, and which power, in 
the events which had happened, she claimed a right 
to exercise. 

She accordingly adopted, or professed to adopt, the 
Respondent, Ram Kishore, as the son of Gour Kishore, 
her late husband. 

Bhoobim Debia, on behalf of Rajendro Kishore. 
her adopted son, having obtained possession of all the 
]n*operty of Bhowanee Kishore, the suit in Avhich the 
present appeal was brought, was instituted in 1852, in 
the Zillah Court of Mymensing, by a next friend of 
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Bam Kishore, on his behalf, against Bhoohun Dehia 
nnd Baje’UfIto Kishore, mid certain other persons, 
the Plaintiff claiming, as the adopted son of Gour 
Kishore, the whole property, ancestral aind acquired, 
of Bhoivanee Kishore. To this suit Chundrabullee 
Debia Avas made a Defendant, instead of suing as 
a Plaintiff, on behalf of her son; that course being- 
adopted probably with a view to avoid any prejudice 
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which might arLse from the inconsistency of her 
previous conduct with the title now set up for her son. 

When the case came before the Si(^dder Aween, 
he Avas of opinion that the Plaintiff must recoA^er 
upon the strength of his OAvn title, and that if such 
title failed, it was unnecessary to decide upon the 
case of the Defendants. 

He was of opinion that the Plaintiff had failed to 
prove his title, and he, therefore, dismissed the suit, 
expressing at the same time a strong opinion in 
favour of the Defendant’s adoption. 

He awarded the costs of the suit to the Defendants, 
with the exception of ChuudrahnUer Dchla, whom 
he held to be really the promoter of the suit. 

Prom tliis decision there was an appeal to the 
Sndder Dewanuif of Calcutta, The case was heard 
upon several different occasions. Finally, the Judges 
were unanimously of opinion that the adoption of 
Bajcndro Kiffhorc was invalid, and that the Will of 
Bhowauee Kishorc^ purporting to create the power 
of adoption, Avas a forgery. They Avere equally unani- 
mous in holding that the Ouoomuttce puttro of Goar 
Kishore Avas a genuine and valid instrument, and 
that if the poAver to adopt continued at the time 


Avhen ChundrabuUee Debia professed to execute it, 
there had been a valid adoption. One of the Judges 
Avas of opinion that the power was gone, and that 
the adoption Avas inA^alid. The other two AA^ere of 
opinion that the poAver existed at the time of the 
adoption, and a decree Avas made, therefore, in favour 
of the Plaintiff as to the ancestral property of 
Bhowaver Debia, but not as to his self-acquired 
property; and the costs of the parties AA'ore ordered 
“to be borne by them in proportion to the amount 
of the property decreed or dismissed, 
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The case now comes before us on appeal by Bhoo- 
bun. Debia, as representing her own rights and the 
rights of a son, whom, she had adopted in lieu of 
Jtajendro Kishore,. who- is dead, and on a cross-appeal 
by Ram Kishore, complaining that the decree in his 
favour ought to have included the self -acquired pro- 
perty as well as the ancestral property of Bhowanee 
Kishore. 
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On the hearing of these appeals, we expressed a 
clear opinion, without calling on the Respondent’s 
Counsel, that the Court below was right in holding 
that the alleged W^ill of Bhotvanes was a forgery. 

■ is irresistible that it was contrived by 

the different members of his family after his death, 
in order to give effect to an arrangement which they 
considered would be for the common benefit. This 
being so, and no power of adoption having been 
proved or alleged to have been given by parol, the 
adoption of Rajendro Kishore and of the son now 
substituted for him, must of course be held in this 
suit to be invalid. 


The next question is, as to the validity of the 
adoption of Ram Kishore. We see no reason to dis- 
sent from the opinion of the Court below upon the 
facts of the case, viz., that the Onoomuttee puttro of 
Gour Kishore is a genuine instrument, and that, 
supposing the powers given by it to have been in 
force when the adoption under it took place, the 
adoption was good; but we think it unnecessary to 
C examine into the genuineness of this instrument, as 
we are of opinion that at the time when Chundra- 
bullee Debia professed to exercise it, the power was 
incapable of execution. 

It will be necessary to go into this part of the 
with some minuteness. 


case 
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It appears that some years before the birth of 
Bliotvance, and in the year 1811 of our era, Gout 
Kishore being* then childless, and anxious, as Hindoos 
generally arc, to provide a son by adoption, it he 
should have no natural-born son, executed an Onoo- 
umttee puttro on the 30th of March, 1811, by which 
he gave power of ado})tion to Chundrabullce, his wife. 

In 1819, two years after the birth of Bhotvanee, 
he executed the instrument on which the present 
question depends, wliich is in tliose words. [His 
Lordshi]) read the deed, ante, p. 281.1 


The lirst (luestion which arises is as to the con- 
stiuction of this instrument. It seems to have been 
considered liy the two Judges of the Sudder Court, 
wlio decided in favour of the l\es])ondent (certainly by 
one of them), that the document was to be regarded 
as a Will, and as containing a limitation, on failure of 
male issue of the Testator in the lifetime of Chuudra- 
hid leu Debia, of the estate of the Testator, to a son 
to he adopted by Chuudrabtdiee Debia, as a persona 
desipnata ; and one of the Judges, in a very elaborate 
argument, refers to Mr. Fearne's celebrated treatise 
on C^ontingent Remainders, in order to show that 
such a devise by the English law would be valid. 
There is no doubt that by the decision of Courts 
of Justice, the testamentary i)ower of disposition by 
Hindoos has been established within the Presidenev 
of Hruf/al; l)iit it would be to upi)ly a very false and 
misehievous priiieiplc if it were held that the nature 
anil extent of sneli i)ower can he governed hy anv 
analogy to the law of Kiu/hnid. Onr system is one 
of the most artifieial eharaeter, founded in a great 
degree on feudal rules, regidated hy Aets of Parlia- 
ment, and adjusted hy a long eonrse of Jndieial 
determinations to the wants of state of a society dif- 
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, fei’iiig' as far as possible from that which prevails 
amongst Hindoos in India. 

I 

' But their Lordships are quite satisfied that there is 
in this case no room for the application of any such 
doctrines. Uie instrument before us is merely what 
it purports lo bo, a deed of permission to adopt; it is 
not of a testamentary character, it was registered as 
a deed in the lifetime of the maker; ’it contains no 
words of devise, nor was it the intention of the maker 
that it slionld contain any disposition of his estate, 
except so far as such disposition might result from 
the adoption of a son under it. He mentions the 
objects which induced him to make the deed reli- 

gious motives, the perpetuation of Ids family, and the 
succession to his property; but it was by the adop- 
tion, and only by the adoption, that those objects were 
to be secured, and only to the extent in which the 
adoption could secure them. 


The main ground of the decision in the Court 
below appears, therefore, to fail, and this instrument 
wist be eonstiuied, -and its effect must be determined, 
in-jus-t-the same-way -as if -it had been made in one of 
the Provinces oi India in whidi the power of testa- 
mentary disposition is not recognized. 

How, then, is the deed to be construed when we 
regard it merely as a deed of permission to adopt 
What is the intention to be collected from it, and how 
far will the law permit such intention to be’ effected ? 
It must be admitted that it contemplates the possibility 
of more than one adoption ; that it shows a strong 
desire on the part of the maker for the. continuance 
of a person to perform his funeral rites, and to succeed 
to his property; and that it does not in express terms 
assign any limits to the period within which the 
adoption may be made. But it is plain that 
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limits must be assigned. It might well have beejl 
that Bhowanee had left a son, natural born or 
adopted, and that such son had died himself, leaving a 
son, and that such son had attained his majority in the 
lifetime of Chundrabidlee Debia. It could hardly have 
been intended that after the lapse of several successive 
heirs a sou should be adopted to the great-grandfather 
of the last taker, when all the spiritual purposes of a 
son, according to the largest construction of them, 
would have been satisfied. 

But whatever may have been the intention, would 
the law allow it to be elfected ? We rather under- 
stand the Judges below to have been of opinion that if 
Bhowanee Kishore had left a son, or if a son had been 
lawfully adopted to him by his wife under a power 
legally conferred upon her, the power of adoption given 
to Chmidrabiillee Kishore would have been at an end. 

But it is difficult to see what reasons could be 
assigned for such a result which would not equally 
apply to the case before us. 

In this case, Bhowanee Kishore had lived to an age 
which enabled him to perform — and it is to be presumed 


that he had performed — all the religious services which 


a son could perform for a father. He had succeeded 
to the ancestral property as heir; he had full power of 
disposition over it; he might have alienated it; he 
might have adopted a son to succeed to it if he had 
no male issue of his body. He could have defeated 
every intention whicli his father entertained with 
respect to the property. 

On the death of Bhowanee Kishore, his wife suc- 
ceeded as heir to him, and would have equally succeeded 
in that character in exclusion of his brothers, if he had 
had any. She took a vested estate, as his widow, in 
the whole of his property. It would be singular if a 
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brother of Bhoioanee Kiskore, made such by adoption, 
could take from his widow the whole of his property, 
when a natural-born brother could have taken no part. 
If Ram Kishore is to take any of the ancestral pro- 
perty, he must take all he takes by substitution for 
the natural-born son, and not jointly with him. 

Whether under his testamentary power of disposi- 
tion Gour Kishore could have restricted the interest of 
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Bhowanee Kishore in his estate to a life interest, or 
could have limited it over (if his son left no issue 
male, or such issue male failed) to an adopted son of 
his own, it is not necessary to consider; it is sufficient 
to say that he has neither done nor attempted to do this. 
The question is, whether the estate of his son being 
unlimited, and that son having married and left a 
widow his heir, and that heir having acquired a vested 
estate in her husband’s property as widow, a new heir 
can be substituted by adoption who is to defeat that 
estate, and take as an adopted son what a legitimate 
son of Oour Kishore would not have taken. 


' This seems contrai-y to all reason and to all the 
principles of Hindoo law, as far as we can collect 
them'. 


It must be recollected that the adopted son, as such, 
takes by inheritance and not by devise. Now, the 
rule of Hindoo law is, that in the case of inheritance, 
the person to succeed must be the heir of the last full 
owner. In this case, Bhoivanee Kishore was the 
last full owner, and his ^vife succeeds, as his heir, to a 
widow’s estate. On her death, the person to succeed mil 
again be the heir at that time of Bhoivanee Kishore. 

If Bhoivanee Kishore had died unmarried, his 
mother, Chmulrabullee Debia, would have been his 
heir, and the question of adoption would have stood 
on quite different grounds. By exercising the power 
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of adoption, she would have devested no estate but her 
own, and this would have l)rought the case vothin the 
ordinary rule; hiit no case has been produced, no 
decision has been cited from the Text-hooks, and no 
principle has been stated to show that by the mere 
gift of a power of adoption to a widow, the estate of 
the heir of a deceased son vested in possession, can 

he defeated and devested. 

Tlie only case referred to in the argument before us, 
or in the judgment below, as tending in that direction, 
is that of Luck'tnarain Tuf/ori, reported by Sir* F. 
M(ir)ia(jlitt‘)i, “Cons, on Hindu Law,” p. 108; but it is 
incontestable that in that case the disposition depended 
wholly on the testamentary power. The authority to 
adopt was only subsidiary to the disposition of the pro- 
perty. The Will of Luvhhnirain Tagor'i is set forth in 
full in No. 5, p. !), of the Appendix to Sir F. Mac- 
wif/hlen’s \york. It is termed a Will; it appoints 

an Executor; it disposes of the whole estate ; gives 
various legacies; gives the residue to the child of 
which his youngest .wife, was pregnant, whether a son 
or a daughter, in which latter case it would obviously 
break the legal order of succession; and directs that 
at that child’s death the adoption of a son shall take 
place. We have already said that we express no 
opinion as to the power of Coiir Kishore to have 
made the disposition now insisted on by the Appellant 
hv devise of his estates, but we lind no such devise in 
the instrument which he has executed. 

An additional difiiculty in holding the estate of the 
widow of Bhowanev Kishore to be devested may, per- 
haps, be found in the doctrine of Hindoo law, that the 
husband and wife are one, and that as long as the 
wife survives, one-half of the husband sui’vives; but 
it is not necessary to press this objection. 
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Upon the whole, we must humbly report to Her 
Majesty our opiiiiou ou the original appeal that the 
Plaintiff’s suit ought to be dismissed; but, inasmuch 
as the main expense of it has been occasioned by the 
Appellant setting up a state of facts which has turned 
out to be untrue, and disputing the facts alleged by^^Ara^Rj 
the Respondents, which have been established, we 
think that no costs should be awarded to either party 
of- the suit or of the original appeal. The cross- 
appeal is wholly groundless, and we must advise that 
it be dismissed with costs. 

The several Orders and decrees complained of, so 
far as they are inconsistent with the above recom- 
mendations, must be reversed. 
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On appeal from the High Court at Madras, 


privy Council — Special leave to appeal — Prior application to Court helow^ 
If a conditio7i precedent. 

Special leave to appeal granted, notwithstanding that no application 
had been made for such leave to the Court below: upon the allegation, 
that though the amount decreed was much under the appealable value, 
the original demand being necessarily limited by the jurisdiction of the 
Court in which the suit was originally instituted, yet the subject matter 
at issue exceeded in value the appealable amount. 


This was a 
decree of the 


petition for leave to appeal from a 
High Court at Madras, dated the 3rd 


27th Nov. 
1865. 


* Present: Members of the Judicial Committee — The Right Hon. 
Lord Chelmsford, the Right Hon. the Lord Justice Knight Bruce, the 
Rio-ht Hon the Lord Justice Turner, the Right Hon. Sir James William 
Colviie, and the Right Hon. Sir Edward Vaughan Williams. 

Assessor The Right Hon. Sir Lawrence Peel. 


314 


CASES IN THE PRIVY COUNCIL. 


1865. 

Mutu- 

SAWMY 

JAGAVEHA 

YE'ITAPA 

Naikek 

V. 

Vencatas- 

waka 

VE'niA. 


of Jainianjj 1865, wliicli affirmed a decree of the 
Civil Court of TimicveUy of the 3l8t of March, 1864, 
awarding to the Plaintiff (the Respondent), as the 
illegitimate son of the Appellant's eldest brother, a 
former Zemindar of Ycttiapooram , an annual main- 
tenance of Rs. 2,500 from the villages forming the 
private property of the present Zemindar*s family. 
The Defendant (the present Appellant) disputed the 
Plaintiff’s claim, alleging that he was not the illegiti- 
mate son of the late Zemindar, tliat his mother was 
a dancing woman (wearing Hotter on her neck) 
attached to a Pagoda at Kalngumalai, situate witliin 
the Zemindary; this Hotter being different from 
Tallg (nuptial mark), worn by married women among 
Hindoos, and he insisted that slie was a Dasee, or 
woman of caste, cohabiting with several men. 

It appeared that the suit was originally instituted 
by the Respondent in the Court of the Principal 
Sadder Ameen of Tinnevelly, praying that a decree 
might be passed, awarding to him and his heirs, on 
account of their maintenance, Rs. 8,400 per annum, 
to be paid from the income of the Ze mindary > That 
Court, on the 11th of November, 1863, dismissed the 
suit with costs, whereupon the Respondent appealed 
to the Civil Court of Tinnevelly, which reversed that 
decision and decreed to the Respondent an annual 
sum of Rs. 2,500 for maintenance, being the largest 
sum that Court had jurisdiction to award, which 
decree was affirmed on appeal by the High Court at 
Madras, The present Petitioner, the Zemindar of 
Yettiapooram, applied to that Court for a review of 
the decree of the 3rd of January, 1865, which appli- 
cation was rejected with costs. 

No application was made by the Petitioner to the 
High Court for leave to appeal to Her Majesty in 
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Council, inasmuch as he was advised that, the judg- 
ment being only for Rs. 2,500 (though the real value 
of the annuity was much beyond that sum, and ex- 
ceeded Rs. 10,000, the appealable value), applications 
for leave to appeal had, under similar circumstances, 
been refused both by the Siidder and Hjgh Court, on 
the ground that those Courts were bound by the 
actual amount of the judgment. The Petitioner, 
therefore, now applied direct to Her Majesty in 
Council for special leave to appeal, stating various 
points of law involved in the suit, which affected the 
caste, or status, of the parties; he, moreover, urged 
that the suit having been originally brought in the 
Court of the Sudder Ameen, which Court was pro- 
hibited from entertaining any suit where the sum at 
issue exceeded Rs. 2,500, he was precluded from 
availing himself of important evidence in that Court, 
or bringing the same before the High Court, and 
submitting to that Court many questions of fact and 
law affecting both the status and claim of the Plain- 
tiff, and from bringing the same ultimately on appeal 
before Her Majesty in Council; and he insisted, that 
it was worthy of the gravest consideration, whether a 
Plaintiff by instituting a suit in an inferior Court for 
a sum below the appealable value, Rs. 10,000, to Her 
Majesty in Council, when the amount at issue was 
really of much greater value, as in this case, should 
by such means be enabled to exclude an appeal 
against a judgment of the High Court, if the case 
should be carried there. 

The Attorney-General (Sir R. Palmer, Q.C.), 
with whom was Mr. W. W. Mackeson, for 
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the Petitioner. 

This is a very important application. The circum- 
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stances disclosed in the petition show abundant 
o-rounds for the allowance of the indulgence we as 
for. The question at issue involves important points 
of law, affecting not only the interests of the parties 
claiming and disputing the right to the annuity sue 
for, but questions of caste and status of the utmost 
importance in India. In the case of lio<jers v. ha- 
jendio Dwtt (a), though the amount was under the 
appealable value, this Court gave special leave to 
appeal on the ground that an important point of law 
was involved. It did not there appear that any appli- 
cation for leave to appeal had been made to the Court 
below, the Supreme Court at Calcutta. In the cases of 
Maharajah Suttccschundcr Roy v. Uuucschuudci {b), 
Oouroopcrsad Knoond v. Jugyutchundcr (c), the 
principles upon which the Courts in India are to 
estimate the appealable value prescribed by the Order 
in Council of the 10th of April, 1838, were distinctly 
stated by this Court; in both these cases it was held 
that where interest was by the decree to be added to 
the principal sum decreed, and the aggregate amount 
exceeded Ks. 10,000, the case was within the appeal- 
able value, and leave to appeal to Her Majesty m 
Council was given. Hut that course could not be 
followed in this case, because there was nothing to 
add to the decree which would raise it to the appeal- 
able value. In the case of Srcc Mutty Ranee iSar- 
uumoyee v. Maharajah Sutteeschunder Roy (d), an 
estate, the subject of the suit, was charged with a 
lixed annual quit-rent of l\s. Ol, which the S udder 
Court decreed with a declaration of the right of the 
Plaintiff to an eidianced rent of Es. 822. 13 a. It 
was held by the Court that the value of the subject- 



(h) 8 Moore's liul. App. Cases, 10:J 
(c) 8 Moore’s lud. App. Cases, IGl) 


{b) lb, 1G4. 
(cl) Ib. 105. 
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matter in suit, in the circumstances, ought to be esti- 
mated as amounting to Rs. 10,000; and upon special 
petition leave was given to appeal. That is exactly 
our case. The annuity charged by the decree of the 
High Court upon our Zemindary, though of the 
annual value only of Rs. 2,500, is, in the aggregate, 
of far greater value than Rs. 10,000, the appealable 
value under the Order in Council. There is another 
consideration which ought, we apprehend, to entitle 
us to the indulgence asked for. The suit was origin- 
ally instituted in the Court of the Sudder Ameen; 
the jurisdiction of that Court is limited by Mad. 
Reg. III. of 1833, sec. 4, to suits under Rs. 2,500. 
The appeal from that Court, is to the Sudder, now 
the High Court, but the sum claimed and decreed 
being under the appealable value from that Court, no 
appeal can be granted by the High Court to Her 
Majesty in Council, and thus, though the aggregate 
amount at issue is far above the appealable value, the 
suit being really of the value of an annuity of 
Rs. 2,500, yet by suing but for one year’s annuity, 
and in a Court not having jurisdiction above the sum 
of Rs. 2,500, the Defendant in the Court below is 
ultimately precluded from bringing an appeal to Her 
Majesty in Council, though the decision against him 
involves not only an amount exceeding in value the 
requisite sum, but concludes questions of title and 
law which cannot be satisfactorily raised before the 
inferior Court or brought before the High Court. 

Sir Hugh Cairns, Q.C., and Mr. C. P. Phillips, 

s 

opposed the application. 

There are no grounds for this application. The 
question before the Courts below was one of fact and 

z 2 
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not of law; and the only question that can he brought 
here, if this appeal is allowed, is a question of fact 
upon the evidence. The facts lie in a very narrow 
compass, taking them even from the statement for 
the petition. The Respondent, the Defendant in the 
original suit, is the Zemindar of Yettiapooram, in- 
heriting immediately from his brother Venr^atasmara, 
the last Zemindar. In 1854 tlie Petitioner’s mother 
brought a suit in the Oourt of the Sndder Ameen of 
TinneveJJy against the Respondents, on behalf of 
her son, to recover possession of a village, part of the 
Zemindary, which she claimed as a gift from Knmura, 
a previous Zemindar. This gift was, however, declared 
void for want of registration, and her claim was de- 
feated. In September, 1863, the Petitioner brought 
the piesent suit against the Respondent for an allow- 
ance of Rs. 8,400 for maintenance. Tlie defence 
pleaded was that already stated, and the onlv issue 
rai.sed was as lo tlie statn.^ of the Petitioner’s Another 
and his paternity. No other issue was stated or 
applied tor, and upon that issue the suit was dismissed. 
On the appeal to the Sndder Court the Petitioner 
raised no objection to the issues, but adduced further 
evidence of his claim, and no fresh point was raised 
or insisted on, as was open to him before that Court. 
The High Court, when the appeal came before them, 
proceeded on the same grounds. There is, therefore^ 
no pretence for saying that there are important ques- 
tions of law which could not be raised in the Courts 
below, and can bo determined here. If there had 
been any decision by the Court of the Sndder Ameen 
contrary to law or usage, it might, and, for aught we 

know, was brought before the High Court, under the 
provisions of the Code of 1859, art. viii. eh. 
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372-5. Then, with regard to the sum at issue not 
being of sufficient value to allow of an application to 
the High Court for leave to appeal, if the Petitioner 
is right in his calculation, it was much above Rs. 
10,000, and at least the fact of such value ought to 
have been brought before the High Court, and an 
application made to that Court for leave to appeal, 
the omission to make which, under the circumstances, 
is fatal to this application. The observations regarding 
the institution of the suit in the Court of the Siidder 
Ameen cannot prevail to the prejudice of the 
Respondent. The Court of the Sudder Ameen was 
the proper and only Court in which the claim could 
be made in the first instance, and it is no ground for 
applying for liberty to appeal here that that Court, 
which is limited by law to claims of a certain amount, 
took cognizance, as it was bound to do, of this claim, 

and rejected it. 

The Right Hon. Lord Chelmsford: 

Their Lordships have had considerable difficulty 
in coming to a conclusion in this case. They consider, 
under the peculiar circumstances, that leave to appeal 
ought to be given. They have no doubt that sub- 
stantial questions of law are involved in the case, and 
therefore, upon that ground, if there were no other, 
their Lordships might be disposed to come immediately 
to a conclusion in favour of the application now made 
to them. But the great difficulty of the case arises 
from the rule with regard to the necessity of applying 
to the High Court in India before coming here for 
leave to appeal. Some years ago various petitions 
came before their Lordships asking for leave to appeal 
where that preliminary form of applying to the Court 


1865. 

MUTU- 

SAWMV 

JAGAVERA 

Yettapa 

Naiker 

V. 

Vencatas- 

WARA- 

Vettia. 


320 


CASES IN THE PRIVY COUNCIL. 


1865. 


MUTU- 

SAWMY 

jagavera 

V ETTA PA 
NAIKER 
7 '. 

Vencatas- 

wara 

Yettia. 


below had not been pursued, upon the ground that 
the Sitdder Court had expressed an opinion with 
regard to the mode of estimating the value of the 
subject of dispute, confining the parties to the actual 
sum claimed, and intimating that they would certainly 
adhere to such estimate; applications were, therefore, 
made dircet to Her ^fajesty in Council, the Petitioners 
alleging that they were precluded from applying to 
the Court below, because in such circumstances that 
Court would certainly consider the subject-matter 
under the appealable value of Rs. 10,000. 

In the case of Maharojal} ffuffeesclntvdcr Boy v. 
Gnne.^chnnder, that was cited from 8 Moore’s Ind. 
App. Cases, 164, which was a judgment given by 
Lord Justice Tury^er, upon several applications similar 
to that now before us, their Lordships gave leave to 
appeal, but they stated that it must be understood in 
similar circumstances that application ought always 
to be made to the Court below, and that that Court 
was bound to give leave to appeal in cases in which 
the specified amount of Rs. 10,000 could be reached, 
though only as it there appeared by the addition of 
interest subsequent to the decree; and it was essential 
that such an application should be made to the Court 
below before coming here. Since those decisions, and 
very recently, an application was made to this Court 
for leave to appeal, where there had been no previous 
application to tlie Sudder Court below, and their 
Lordships expressed very strongly their determination 
to adhere to the rule so laid down by them, and not 
to grant leave to appeal in future, unless there had 
been such previous a])plication made to the Court 
in lyidia, and they refused that application. That 
decision would of course bo binding upon their 
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Lordships now, and would compel them to say on the 
' present application that, as there had been no appli swamv, 
cation for leave to appeal to the High Court, therefore 
the Petitioner’s application to this Court ought not to naucer 
he entertained, and no leave given to appeal. But vf^c^atas- 
there are very peculiar circumstances in this case. VEniA. 
The suit was institJuted in the Sudder Ameen's Court, 
which has no jurisdiction in any demand above Rs. 

2,500. Supposing that, upon the face of the plaint, 
it appeared the demand was really beyond the value 
of Rs. 2,500, it was competent to the Defendant to 
have pleaded to the jurisdiction of the Court; but no 
such course was taken, and a decision having been 
given, and an appeal made to the High Court, both 
parties proceed on the footing and upon the admission 
that the sum in dispute is under Rs. 10,000, the 
^ appealable amount to Her Majesty in Council. 

Supposing, therefore, that an application had been 
made to the High Court for leave to appeal, it would 
not have been competent to the parties, in this state 
of circumstances, to turn round and say that the 
value was above Rs. 10,000; and if not so, the High 
Court would have had no power to give leave to 

appeal. 

Therefore, under these very peculiar circumstances, 
which distinguish this case from those which have 
been previously determined, their Lordships grant 
leave to appeal here, reserving of course to the 
Respondent liberty to apply mpon the subject of 
costs, in case the appeal should not be prosecuted. 


X— 42 
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Nawab Sidhee Nuzur Ally Khan - Appeliant, 

AND 

Rajah Oojoodhyaram Khan - - - Respondent,* 

On appeal from the High Court of BengaR 


Praciicr — Appf'ol from order of remood — Stop of proi^'edinps — Groinidii 
for. 

Application to stay procoodinga in a canso in which an appeal from 
an Older in the nature of an interlocutory Order is ])ending before Her 
Majesty in (’ouncil, ought satisfactorily to show that a serious injury 
will be the result to the party ajiplying, unless the delay asked for be 
granted, and that the party applying has come promptly to make the 
application. 

Where, therefore, an Apiudlant from an Order of the High Court of 
.Judicature which remitted a cause, appealed to that (’ourt from the 
Zillah Court, back for the trial of issues framed in accordance with the 
provisions of Act No. 8, of IHoO, s. 139, having failed in obtaining an 
Order from the High (’ourt to stay proceedings in the /AUah Court, 
pending the apiioal, but not having ai>pealed from that decision; pre- 
sented a petition to Her Miajesty in (\mncil ]»raying that all proceeil- 
ings in the remanded suit might be stayed till the pending appeal had 
been heard; the .Judicial Committee, without determining the tpiestiou 
of their right to interfere in such circumstances, held that the Peti- 
tioner had not shown any such injury, or used such expedition as entitled 
him to ask for a stay of ])roceedings. 

Queere, whether, where an Order has been made by the Superior Court 
below refusing to stay proceedings, and such Order is not specially 
appealed from, the Judicial Committee have any authority to interfere, 
though an appeal is pending before them from a iirevious Order of the 
Superior Court made in the same suit, remitting the cause back to the 
inferior Court before which it is pending. 

This was an application to stay proceedings in a 
suit instituted in the Zillah Court of Midnojwrc, in 
which an appeal had been interposed from an inter- 
locutory Order, to the Siiddcr Court (afterwards the 


•Present: Members of the Jiidiriiil romm/ftce— The Ki-rlit Him 
;.ord Chelmsford, >he Kifrht Hon. the Lord dm.tiee Kni'da Hrnee 
he Rifrht Hon. the Lord Justice Turner, the Ki-rnt Hon. Sir James 
iVillinm Colvile, and the ni>,dit Hon. Sir Kdwnrd N'nnudmn Williams. 

^s.^e.^.iior; — The Right Hon. Sir Liiwrenee Peel, 
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High Court of Judicature) at Fort William, Bengal, 
and by that Court, after a hearing and rehearing, 
remanded back to the Zillah for trial on the merits. 

The circumstances as they were stated in the petition 
of the Appellant, were these : On the 30th of May, 
1860, a plaint was filed in the Civil Court of Zillah, 
Midnapore, by the Respondent against the Appellant 
and others to recover possession as mortgagor of 
certain Pergnnnahs, therein specified, charging the 
Appellant and other Defendants with fraud and collu- 
sion in obtaining possession of the Pergunnahs, and 
for the sum of Rs. 2,27,000, the alleged mesne 

profits. 

The Defendants put in answers to the plaint, and 
on the 10th of November, 1860, the cause came before 
the Zillah Judge, who framed issues of law and fact 
in pursuance of the provisions of s. 139, Act No. 8, 
of 1859. On the 19th of November, 1860, the first 
hearing of the suit took place before the same Judge, 
who gave judgment on the issues directed, in favour 
of the Appellants, and dismissed the plaint. 

The Respondent appealed from this judgment to 
the Sudder Court at Calcutta, and on the 1st of June, 
1863, the High Court, having been substituted for the 
Sudder Court, reversed the judgment of the Zillah 
Court at Midnapore and remanded the suit back to 

that Court for trial upon the merits. 

The Appellant applied for and obtained a re- 
hearing by the High Court, which, on the 12th of 
January, 1864, affirmed its previous judgment and 
decree: whereupon the Appellant petitioned for and 
obtained leave to appeal to Her Majesty in Council 
from such decree and judgment. The Appellant, in 
his petition to the High Court for leave to appeal 
against the before-mentioned decree and judgment, 
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prayed that until his appeal (for leave to present 
which he was then petitioning) should be heard, or 
decided, or until the further order of the High Coiir-, 
all further proceedings in the High Court and in le 
Zillah Court of Midnapore should be stayed; and on 
the 16th of ,htne obtained an order nisi calling on 
the Respondent to show cause why the hearing of the 
suit under the aforesaid order of remand should not 
be postponed, pending the result of the appeal to Her 
Majesty in Council, which Order, on cause being 
shovm,' was discharged on the 25th of Aaciusi, ISGu. 
No appeal was asked for or interposed from tins 
Order of dismissal, but the Appellant, believing, as 
he stated in his petition, that he would be put to 
great trouble and inconvenience, and would be forced 
to incur great expense in and about obtaining the 
evidence, which he had been advised and believed, 
would be necessary to give on his behalf at the trial, 
and being advised and believing that the determina- 
tion by the trial of the issues in fact raised in the suit 
would be wholly immaterial as regarded the result of 
the suit, if he succeeded iii his appeal to Her Majesty 
in Council, which ho had been advised and believed 
he should do, and believing that the trial of the re- 
manded suit would be proceeded with in the ZiUah 
Court, pending the hearing of his appeal, presented 
a petition to Her Majesty in Council, praying that an 
early day might be appointed for the hearing of the 
appeal, and that all proceedings in the remanded suit 
might be stayed until the pending appeal should have 

been heard and decided. 

The Attorney-General (Sir IL PaJmrr) with 
whom was IMr. A. Slcn'iisoti, now moved to 
stay proceedings. 

It is necessary to state shortly the facts of this case. 
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The suit is one for possession by redemption of cer- 
tain mortgaged Pergunnahs which have been sold at 
a sale purporting to have been a revenue sale, which, 
as we say, by reason of collusion and fraud, was a 
iictitious sale. We claim to redeem these Pergun- 
nahs, and for an account of mesne profits. The sale 
is alleged to have been for Grovernment arrears of 
revenue, which we say were purposely allowed to fall 
in arrear, and the sale, instead of being a public, was, 
by the fraud and collusion of tlie parties, really a 
private one. It was urged against us that we were 
barred by the Ben. Eegulation of Limitations, III. 
of 1793, sec. 14; but as we allege fraud and collu- 
sion, we claim exemption from that Regulation, and 
insist on our right to come in under els. 1, 3, sec. 3, 
Reg. II. of 1805, which allows sixty years to bring 
an action. The issues directed by the Zillah Judge 


go directly to these points, and if determined on the 
appeal in our favour, vdll dispose of the case; that, 
therefore, is a reason sufficient to induce this Court 
to stay the proceedings below. The issues of fact, 
moreover, if found against us at the trial, would, on 
the points there stated, exclude us from any benefit 
we may derive from a decision in our favour on the 
appeal. We only ask that the trial may be post- 
poned till the appeal has been heard; we are ready 
to proceed with the appeal immediately. 
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Air. Bolt, Q.C., and Air. Leith, opposed. 

This is an unprecedented application. It is quite 
irreo'ular for the other side to go into the facts or 
merits of the case. Neither is this Court, nor are we 
ourselves, sufficiently informed of the facts to come 
to any conclusion. We know nothing of the merits, 
and this Court has no materials before it to enable 
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your Lordships to say on what grounds you could 
order a stay of the proceedings. What claim has the 
Appellant to such an indulgence ? The decree or 
foreclosure which is now sought indirectly to impeach 
was pronounced so long ago as on the 16th of A o- 
vember, 1852, there was no appeal from that judg- 
ment, and the present proceedings are long subse- 
quent. Even admitting the dates as stated by the 
Appellant in his petition, the final judgment on the 
rehearing was pronounced on the 12th of January, 
1864, and though appealed, the appeal was not prose- 
cuted; nor was the Order nisi which is now sought 
to be incorporated as part of the proceedings applied 
for, or obtained before June in the same year; there 
has been no diligence, therefore, if that could be 
urged as a ground for granting this application. But 
the consequences to the Respondent, if the proceed- 
ings are stayed, may be most unjust and injurious. 
Evidence both oral and documentary may be lost, 
witnesses may die, and all the other casualties that 
impede a cause may intervene. There is, moreover, 
a fatal objection, as we apprehend, to the application, 
it is an appeal against an Order of the High Court 
which discharged the Order nisi of the 16th of June\ 
1864, from which no appeal was either asked for or 
asserted. The only appeal pending in this Court is 
from file decree of the 1st of June, 1863, confirmed 
bv the judgment of the 12th of January, 1864, and 
we submit that independent of the want of merits, 
this Court has no jurisdiction to review an order not 
appealed from. 

% 

The Right Hon. Lord Chelmsford: 

Their Lordships have not entered into the con- 
sideration of the merits of this case, nor Mill they 


ON APPEAL PROM THE EAST INDIES. 


327 







decide any question regard to the right or 

authority which they may have to interfere by order- 
ing a stay of proceedings in the circumstances of 
these cases ; but they decide upon this petition 
entirely upon these grounds: that any application for 
a stay of proceedings must be founded upon two 
points, which are essential to sustain the application: 
first, that a serious injury will be the result to the 
party applying unless the stay of proceedings is 
granted, and secondly, that the party has come 
promptly to make the application for delay. 

Now, with regard to any suggested injury which 
may arise to the Petitioner in case the delay asked for 
is not granted, there is no ground whatever for sup- 
posing that any such injury will be sustained. All 
that he can allege is, that he may be put to costs 
upon the trial of these issues of fact remitted to the 
Zillah Court, supposing ultimately the decision of 
their Lordships on theV'appeal now pending in this 
Court should be in his favour, upon the questions of 
law which it is said are raised therein. But the 
answer to that objection, if it be one, is, that if the 
Petitioner is put to costs improperly, those costs -wall 
ultimately fall on the Respondent; Avhile, on the other 
hand, the situation in which the Respondent would 
be placed, if their Lordships were to grant this appli- 
cation, must be considered, because there might be 
very great danger of his losing evidence, parol and 
documentary, if the delay asked for Avere granted. 
Therefore, Avith respect to any supposed injury which 
Avould arise from the cause being allowed to take its 
course, and the issues of fact allowed to be tried 
in due form in the Zillah Court of Midnapore, there 
is no pretence for saying that any such injury Avill 

arise. 
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Then, has the Petitioner come promptly Avith his 
application? which is another essential recpiisite of 
an application for delay or, for a stay of proceedings 


m any case 


The appeal to the High Court of Judicature was 
decided finally on the 12th of Januanj, 1864; and 
on the 10th of Fehi'uafyf 1864, there was a petition 
tor leave to appeal, and no application to stay pro- 
ceedings made till the month of June, 1865. The 
delay was endeavoured to be accounted for from the 
iiospondent having objected to the leave to appeal, 
on the ground that the six months ought to be dated 
from the date of the original decree, and not from the 
order on review; but that really appears to their 
Lordships to be no explanation at all, at least no 
satisfactory explanation of the delay which has taken 
place, of sixteen or eighteen months before this appli- 
cation to stay ijrocecdings is made. 


Under these circumstances, there being no proof of 
any serious injury which would be sustained by the 
Petitioner, by their Lordships, supposing they have 
the power to interfere, not interfering to stay pro- 
ceedings, and on the other hand, the l\ditioner not 
having come, as rightly and properly he ought to 
have done, promptly with this application to stay the 
proceedings below, their Lordships think this petition 
ought to be dismissed, and with costs (a). 


(h) See this point, Itajnh IVriailh Seiu v. Baboo Bhoodoo 

Singh, 10 Moore’s Ind. App. Cases, 78. 
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Maharan^3E Inderjeet Kooar 


Appellant, 


AND 


MuSSUMATH ISMUDH KoONWUR AND 
SOONNETT KoONWUR « - - 


Respondents. 


On appeal from the Swdder Bewanny Adawlut 

at Calcutta. 


Compromise — C oust r-iicl ion — Rights under — If can he affected without 

the consent of parties. 

By a Rasmamah executed in the year 3 824, a compromise of a suit was 
entered into, whereby the respective rights of ^ & B. in their father's 
■ (C.*s) real and personal estate were declared. C, was entitled to a tax 
levied on Pilgrims resorting to a Temple situate on his estate. This tax 
was abolished by Government in the year 1840, and a perpetual annual 
money payment awarded by the Government to C. as compensation. On 
the death of ' C. a partition of his estate was made between A. & B,, by 
^ assigning to each certain Mehals according to their supposed value, in 
respect of their proportions of the shares provided by the Rasinamah of 
3824. This partition did not include the compensation for the pilgrim 
. .. ta'x. Government in dealing with the annual compensation-money deducted 
the amount from' the jumma paid by A, & B. for the Mehals, which led 
to disputes as to the value of the Mehals so taxed and apportioned between 
A. & B. Held (1), that the annual compensation-tax was to l>e treated 
us part) of the assets of C., and to be received by A. & B., in the propor- 
tions agreed to by the Razinamah; and (2), that the mode of remission 
by Government from the jumma, in respect of the Mehals, by the appro- 
priatipn of the compensation-money, did not affect the rights of the 
parties. 


The facts of the case are sufficiently stated in the 

& 1st Dec. 

judgment. i865. 

As the Respondents did not appear, the appeal was 
heard ex parte, and was argued by 

Mr. Rolt, Q.C., and Mr. W. H. Melvill, for the 
Appellant- 

* Present: Members of the Judicial Committee — The Right Hon. 

Lord Chelmsford, the Right Hon. the Lord Justice Knight Bruce, the 
Right Hon the Lord Justice Turner, the Right Hon. Sir James 
William Colvile, and the Right Hon. Sir Edward Vaughan Williams. 

Assessor ', — The Right Hon. Sir Lawrence Peel. 
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Their Lordships’ judgment was pronounced by 

MAHARANEE Thc Right Hou. Lord Chelmsfouo: 

inderjeet rpjjig Jg appeal from four decrees ot the biKtaei 

Court of Calcutta, reversing four decrees of the 
Principal SM;- A»,ccu of ZUlah Behar in favour 
KOONWUR. Hetuaraiu Siar/h, whose widow and 

l.eiress is the Appellant. The Respondents are the 
widows and heiresses of the late Mn,]naran, Snu,h, 
who was the brother of Hetaarain Shif/h, 
l>laintiff in one and Defendant in three of the suits 

ill which the decrees now under appeal were made. 

Tlie four suits involved the same (luestion, which is 
sliortly and accurately stated in the Appellant’s case 

i»s follows: — 

“Whether llctuaraiii Sinfjh and Moduatam 
Binnh were entitled to the annual sum of 


Rs. 


17,212 

7 


i)a. Tip., in the proportions 




of ^ ths 
16 

and 'ths respectively, in accordance with the con- 
tention of Ilcfnarain Singh, or in the proportion 
of the amounts of sndder jnnnna payable by them 
rt'spectively on account of the nineteen Mchals in the 
pleading's mentioned in accordance with the conten- 

lion of iModnarain Singh/' 

The two brothers were sous of 
Mittrrjeet Singh, who died on the 
1840. J)urinj>‘ the lifetime ol the 
agreement was entered into for a 
])roperty between his two sons after his death. 
The particidars of this agreement are stated in a 
former suit between the brothers, which was brought 
by ajipeal before their Lordships and is reported 
in Moore’s hid. App. Cases, Vol. 7, p. 312, to this 
elTect : — “Family dissensions having arisen during 
tlie lifetime of Mitterjevt Si)ig]t, certain proceedings 


the Maharajah 
3rd of October, 
Maharajah an 
division of the 
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were instituted, and on an appeal to the Sudder De- 
wanny Adaiolut in a suit in which Mitterjeet Singh 
and the Appellant and Respondent were parties, a kooar 
compromise was entered into and a Razinamah and mussumath 
Ikrarnamah, dated the 7th of February, 1824, was 
filed by Mitterjeet Singh, which instrument was to 
the effect, that the real and personal estates held by 
him after his death were to be divided between the 
Appellant and the Respondent, The former was to 
take a 9 annas share and the latter a 7 annas share. 

Partition deeds of the same tenor were also filed, and 
on the 4th of March, 1824, the Sudder Court decreed 
that the parties should act up to the terms entered 
into by them in the above-mentioned instruments.” 

The Maharajah was entitled to a tax levied upon 
Pilgrims resorting to the Temple at Oya. This tax 
was abolished by the Government in the month of 
January, 1840, and a compensation was awarded to 
the Maharajah in lieu of it in the shape of a perpetual 
annual payment of Rs. 17,212. 9a. 5p. The grant 
of this compensation was the subject of a Government 
letter of the 16th January, 1840, which, unfortu- 
nately, is not printed in the proceedings. 

On the death of the Maharajah, his property, 
whether moveable or immoveable, had to be divided 

4 

between the sons according to the proportions of 
nine-sixteenths and seven-sixteenths, settled by the 
agreement and decree of 1824. And the compensa- 
tion tax, as part of that property, was divisible in these 
proportions. His immoveable property, which was 
very extensive, consisted partly of nineteen Mehals 
which were held by him in severalty, and partly of 
Mehals which he held conjointly with other persons. 

Disputes arose between his sons immediately 
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,ftev his death. The Commissioner of the District 
intervened and induced lliem to make a partition 
of the immoveable proiicrty. Undei his at Mce, 

and with his approbation, deeds of 
executed on the :?0th of Dcrcdmr, 1840, am 
that which was executed by M.ulnarmn specifies 
the different vilhp.es which fell to the lot ot Hef- 

naraUi and Modnarah, respectively; and 

sums which each, as between him and his brothei, 

was bonnd to pay in respect of the Sudder jitmma, oi 

Government revenue. The partition, however was 

not made upon the principle of dividing each Mehal 
with the burthen of the public revenue assessed 

thereon, in the proper proportions, but of assigning 
certain villages and parcels according to their real or 
supposed value to each share, so as to give to Het- 
■mirain nine-sixteenths in value, and to Modmirmn 
seven-sixteenths in value of the whole immoveable 

property. In conseciiienee of this mode of division, 

in six out of the nineteen Hc/m/.s- which had been 
held by Mittcrjcid Simih hi severalty, Modtiarahi 

took more than a nine ainias share (his share m 
some of them being absolutely much larger than 
tliat of his brother), with the liability of having 
to* pay a corresponding share of the public revenue 
assessed on those Mfhcds. This deed of partition, 
which was eontined to immoveable iiroperty, made 
no mention of the compensation for the Pilgrims’ 
tax; and the jiinnna, or revenue, stated thereinto 
1)0 chargeable on tlie different Mcliah, ami to be 
apportioned between the brothers as therein men- 
tioned, was tlie full ainonnt of jiinnna assessed upon 
them under the perpetual Settlement, it follows, 
then, that as far as this partition went, the eompen- 
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satioii for the Pilgrims’ tax was not included therein, 
and presumably continued to be part of the assets of 
Mitterjef't Singh- divisible between his sons in the 
proportion of nine to seven annas. 


In Mitterjeet Singh\s lifetime the payment of this 
annuity would have been very simple ; he had 

j 

annuallj'^ to pay a very large sum (upwards of three 
lacs of Rupees) for Government revenue, and would 
naturally have retained the Rs. 17,212 by way of 
deduction or set-off. It would seem, however, that 
in his lifetime, or very shortly after his death,, the 
Revenue authorities of the District entertained the 
notion of putting, in some way or other, this payment 
against the Sudder jumma, in respect of the nineteen 
Mehals held by him in severalty, distributing the 
whole sum of Rs. 17,212 amongst the different Mehals 
according to the jmmma assessed upon them, respec- 
tively. This appears from the letter of the Accountant 
1 

of the Revenue department, which purports to be in 
answer to a letter from the Collector of the 22nd 
October, 1840, which is not in evidence. The 
Accountant’s letter is dated the 26th December,^ 
1840, and is in these terms: “ I have the honour to 
acknowledge the receipt of your letter. No. 344 of 
the 22nd October last, and with reference to the 
seventh paragraph thereof, I beg to acquaint you that 
on examining the items rateably distributed by you 
among the several Mehals in your statement, trifling 
errors have been discovered to exist in almost every 
item. I accordingly transmit herewith a copy of your 
statement with an additional column added to it, 
showing the calculations made in this office, agreeably 
to which you will have the goodness to allow the 
remissions in favour of the several Mehals. I have 
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used the term remissions, though, as far as the course 
of entry is concerned, Avhich the settlement -with t e 
Bajah will render necessary, no remissions in accoun 
will appear; for the compensation in question to the 
Bajah’s heirs you will be pleased to recollect will 
have to he charged under the head of saijer compen- 
sation, subordinate to pensions, the charge being ba - 
anced by a distinct credit per contra ‘to land revenue 
(the estates being in your District. Towjee). T is 
course of entry you will observe will prevent you from 
exhibiting the transaction in account as a ‘remission. 

Bv a proceeding, dated the 23rd of March, 1841, 
the ' Collector directed that effect should be given 
to the letter of the Accountant, and that the 
Rs 17,212. 9a. op., should be credited on the 1st 
of April of the current, and of every future year, to 
the Mouzahs of each lot, as was specified in the letter 
of the Accountant, that is, on the list of Mchals 
annexed to it; but it appears that m April. 184A, 
and again on the 31st of March, 1842, a warrant 
was written for the whole sum of Es. 17,212. 9m 5p., 
and this settlement of accounts was, therefore, in the 
nature of a set-off of one independent demand against 
another, and did not imply the permanent remission 
or deduction of part of the juni.nm originally assessed 

on the several Mehals. 


On the 6th of June, 1842, the Secretary of the 
Government wrote to the Accountant that the remis- 
sion of the Rs. 17,212. 9a. 5p. was to be adniisted 

by reduction of the juninia. The letter is in the fol- 
lowing terms: — “With reference to the communica- 
tion made to your office from this Department under 
date the 16tli of Januari/, 1840, I am directed to 
inform you that the Honourable the Deputy-Governor 
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of Bengal has this day been pleased to determine 
thaf the remission granted to Rajah Mitterjeet Singh 
shall be adjusted by a reduction of the Sadder jummns kooar 
of the estates, recorded in his name on the mussumath 

'Collector’s Towjee.” And a letter to this eifect, of the kSwur. 
date of 14th of Jane, 1842, was sent to the Collector 
of Behar. Whether that Court was right in this 
statement, their Lordships, not having the letter of 
the 16th of Janaarg before them, are unable to 

determine. 

This order of Jane, 1842, for adjusting the remis- 
sion bj'^ a rediiction of the jiotnma, apparently ren- 
dered a change in the mode of stating the accounts 
necessary ; but, in fact, no alteration was made in 
them down to the year 1850. This appears from a 
letter to the Collector of Behar of the 17th of Sep- 
tember, 1850. Part of that letter is in these terms: 

“As regards the mode of adjusting the remission still 
observed by you, I beg to remark that instructions 
from this office based upon the orders of Govern- 
ment of the 6th of June, 1842, were, under date the' 

14th idem, issued to you, wherein you were re- 
el uested to account for the remission by a reduction 
of the Sadder jwmma oi the estates recorded in the 
name of Rajah Mitterjeet Singh bn the Towjee of 
your District, which instructions apparently set aside 
those contained in letter'. No. 426 of the 26 th 
December, 1840. It would seem’ that aifter this com- 
munication the Government accounts were kept in 
accordance Avith the Government letter of the 6th of 
June, 1842, which is obviously treated as having- 
introduced a mode of accounting for the compensa- 
tion for the Pilgrims’ tax differing from that estab- 
lished by ' the Accountant’s letter of the 26th of 
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cases in the privy council. 

December, 1840, in that it proceeded less upon the 
principle of set-off, and more directly upon that of 
remission of revenue. Assuming, however, that the 
order so to deal with the compensation was within 
the competence of Government, as a direction to 
their Officers for the more convenient mode of keep- 
ing- their accounts, or otherwise, how could that affect 
the rights of Hetiiaraiii Sinf^h and Modnarain 

Hiiiffh, hifcr sr ? 

Tho (jovornmoiit might keej) thoir accounts in any 
manner they pleased, but the Rs. 17,212, would still 
continue to be the jiroperty of the brothers in the 
settled ])roportions, unless they acquiesced in the 
(*ourse adopted by the Government, and acted upon 
it in such a way as to indicate a fresh agreementl 
b(dween them. Now, there is no evidence that 
Hetuaraiu S'niffh ever assented to this arrangement, 
or that he ever agreed to alter the proportions in 
which the property was originally divided. On the 
contrary, on the 15th ot Apttly 1843 (and no action 
can have been taken on the letter of Jioic, 1842, 
until the 1st of April, 1843), he presented a petition 
to the (/ollector, in which he complained of his being 
called upon to pay a larger sum than was due from 
him for the jttmma, and praying relief. That petition 
was rejected. He then appealed to the Commis- 
sioner, and the Commissioner, in refusing to interfere, 
said: “It appears that the Malikanah allowance has 
been rateably credited to the revenue of the Mehals 
of both the parties. If there is a diminution in their 
respective shares as opposed to the fixed allotment of 
share, let them adjust the differences among them- 
selves; Government has nothing to do with this. The 
Collector is to communicate this to both the parties,** 
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Aceordiiig’ly, from tlie date of this order until the ^^86^ 
commencement of these suits in 1853, Hetnarmn maharan^ee 
SingJi continued to assert his right to nine-sixteenths kooar 
of the Es. 17,212. 9a. 5p., by retaining so far as he mussumath 
could, out of the sums which under the partition he KOONWUk. 

bound to pay as his share of the jwninia assessed in 
the different Mehals, his proportion of the remission 
allowed in respect of each particular Mehal. The 
suit of Moditaraiu Singh is brought to recover the 
sums which, according to his contention, were in this 
manner improperly retained by Hettiat'Ci/in Singh in 
satisfaction of his full proportion of the remissions 
allowed in respect of three of the Mehals, whilst the 
three suits of Hetnarain Singh are for the recovery 
from Modnarain Singh of the differences between the 
sums actually returned by him, and his full nine-six- 
teenths of tlie remissions allowed in respect of three 
other Mehals. The deed of partition, as has already 
been shown, made no alteration in the original rights 
of the parties, and the observations of the Principal 
Sadder Ameeu in this respect are perfectly correct. 

It is to be observed also that Modnarain Singh, in, 
liis plaint filed on the 8th of April, 1853, as to the 
Ihree Mehals of which Hetnarain Singh had received 
]jis nine-sixteenths, does not found himself upon any 
uew agreement between them, but upon the authority 
of the Government order of June, 1842. The ground 

which the Sadder Court proceeded in over- 
the decree of the Principal Sudder Anieen 
Appellant’s favour was, that the parties were 
that the remission of the jumma had been 
made, and that there was a deduction from certain 
specified Mehals, and that the amount of remission 
from each of these Mehals had been ascertained and 


upon 

ruling 

in the 
aware 


338 

1805. 


Maharanee 

INUEKJEET 

KOOAK 

• » 

( • 

Mussum ath 

ISMUDH 

KOONWUR. 


CASES IN THE PRIVY COUNCIL 

(letormiiied, and that it was, therefore, a reasonable 
inference from the silence of the deed of paitition on 
the subject, that the parties believed and were willing?, 
iliat the amount of remission on each estate, should 
he at)])ort ioned to the amount ot yn/nn/u, for which each 
of the contractini>’ parties was responsible. Theic 
is, liowever, not the slightest proot tliat \\hen the 
deed of ])artition was in preparation (the consent to 
an amicable adjustment in which it resulted hav in^ 
been u-iven on the 24th of Dcrrtuhrr, 1840), or even at 

t ^ 

tlio timo of tho oxecution of tlie instrument on the 
;^nth of Drcrmhrr, 1S40, tlie jiavties were aware of 
tlie mode in wliicli the (lovenimeiit accounts had at 
that time heen made out. '^Phe letter of the Revenue 
Accountant of the 2(;th of Drconlx-r, 1840, can hardly 
have reached tlie (’ollectorate of Brliar before the 
doth of Dcii’nibi r,' i\nd the ]iroceedin>i: of the Deputy- 
Collector shows that that letter was not taken into 
consideration by him until the 4th of Jamiar)/, 1841, 
and that no final orders were passed thereon until the 
2;h(l of Marcli, 1841. But even if the ^larties at the 
time when the deeds of jiartition were executed, had 
known of the letter of the 2(ith of December, 1840, 

ihev would have had no notice of the determination 

« 

Oil the part of the (lovernmeut to settle the account 
by way of reduction or remission of jumma. The 
arrangement was effected by the letter of Govern- 
ment of the (ith of June, 1842, and it is treated 
throughout the ])roceedings as differing materially 
from that contemplated in the letter of Drceuiher, 
1840. It is in the letter of 1842 that Mothiorain 
S'moh in his plaint founds his claim, and the sums 
which he sought to recover were those retained by 
Jletuarain Singh after the date of it. 
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The S udder Court puts the case of the sale for 


1865. 


arrears of revenue of one of the lots on which a maharan^ee 
reduction of jumma had been allowed, and the kogar 
danger of the Government revenue suffering from a mussumath 
doubt, whether the parties would consider themselves koonwur. 
obliged to give up so much of a remission which they 
now enjoy, or would expect the Government to submit 
to the loss of revenue, consequent on treating the 
jmtima on the Mehal as permanently reduced by the 
amount of the remission now allowed. But it is 
difficult to understand how, because in a supposable 
case the Government may be thrown into a state of 
uncertainty with respect to the mode of dealing with 
the reduction, this can have any influence on the 
rights of the parties between themselves. 


Their Lordships are of opinion, that the view of 
the case taken by the S udder Court cannot be 
adopted, but that the Es. 17,212, was divisible be- 
tween the brothers in the proportion of nine-six- 
teenths and seven-sixteenths, and that, in whatever 
mode the Government may think proper to deal mth 
this sum with reference to the jumma, the rights of 
the parties cannot be affected without their consent, 
but will continue to be adjusted according to the pro- 
portions originally established. 

Their Lordships will, therefore, humbly recommend 
Her Majesty to reverse the decrees of the Sudder 
Court in all the four suits, and to affirm the decrees 
of the Sudder Ameen in all those suits, with costs 

of the Court below and here. 
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Alkxanoku John Kokbks . _ _ _ Appellaui , 


AND 


Aafkeroonissa Bkgu.m _____ Bespondeni ,* 


On apjx’cil front the Hiph Court at Calcutta, 


lirntftil /Otfiifot inn (A’F nf 1793), N. IJ — Cnit.sf rnct inn — ht/ conUi- 
titnnif ,sa!r — Sint in I'csp/ct of — Liability of mortgagee to produce 
atuounts — U hen arist’s — Craetiee — I ntcrlocntorif order — // cun be 
tiurstinned in appeal from decree, 

TIk* law uiulor tiu* Ifrngal Hegiilatioiis, and pr;utii*o nf tlic iiativo 
in forochisuro proinndinga, ro viewed and eonsidered. 

Anterinr to tin* vear 1S0<», the rights nf a hohler nf a Bi/e-bU-inijfa 
(Gomlitii>nal sale), were enfnreeahle aeenr<ling to the strict terms of the 
agreeimmt. It was tlien necessary to pay the amnnnt when due. By Ben. 
Keg. X\’IT. of 180r», a modilicatiou of this strict rule nf the rights given 
In the holder of such a contract was introduced. 'ITln* 7th section gives 
tin' Mortgagor a right of redemption within one year after an applica- 
tion by the Mortgagee to tlie (\>urt under the 8th section of that 
Regulatijni. After sucli an appHcatio)i the Mortgagor nnist either pav 
or tender the money lent, or the balance then due, if any part of the 
principal has been discharged, ami if the Mortgagee has not been in 
possession, any interest that may be due, or lie must make a deposit 
pursuant t<» Btn. Keg. I. of 1798, sec. 2. 

The general effect of these Regulations is, that if anything be due 
on the mortgage, and the Mortgagor make no dej>osit, or an insufficient 
one, the right of redemption is gone at the exj)iration of the year of 
grace. But the title of the Mortgagee is not completed, he must bring 


7th, 8th, & 
9th Dec. 
1865. 


This was a suit brought by the Appellant, a 
Mortgagees for possession of a Talook and otlier real 
estates, wbieh bad been mortgaged to him by deeds of 
absolute sale and defeazanee, eonstituting a Bpc-hil~ 
u'uffaj or Conditional sale in the nature of a mortgage. 
'Vho acting Judge of the Court of Zillah Purucah dis- 
missed the suit, on the ground that the Mortgagee had 
failed to file and swear to accounts of his gross receipts 


•Present: Members of the Judicial Committee, — The RiiHu TTnn 
lvt)r(i Chelmsford, the Right Hon. Sir doiin Tavior Coler'id*^i' tlu» 
Right lion. Sir dames William Colvile, and the Ri^^ht Hon’ Sir- 
Edward Vaughan Williams. 

— The Right Hon. Sir Lawrence Peel. 
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a suit to recover possession, if he is out of possession, or obtain a decla- 
ration by the Court of his title if he is in possession, and in that suit 
the Mortgagor may contest the validity of the Conditional sale, or the 
regularity of the proceedings taken under Regulation XVII. of 1806, in 
order to make it absolute, or he may prove that nothing is due, or that 
the deposit is sufficient to cover what is due; but the issue, so far a>s 
the right of redemption is concerned, will be whether anytliing remained 
due to the Mortgagee at the end of the year of grace, and if so, whether 
the necessary deposit had been made. If that is found against the 
Mortgagor, the right of redemption is gone. 

Held, upon the construction of sec. 11, Ben. Reg. XV. of 1793, that the 
production of accounts by a Mortgagee in possession seeking to foreclose 
cannot be called for when there is neither plea nor proof that the 
usufruct had liquidated the principal and interest, and where no deposit 
had been made to cover the balance admitted to be due. 

The necessity for a Mortgagee in possession to produce his accounts 
arises: — 

First, when the Mortgagor has deposited the principal money, leaving 
the question of interest to be settled by an adjustment of the account. 

■ Secondly, when the Mortgagor has deposited all that he admits, or 
alleges, to be due; and 

Thirdly, when he pleads and undertakes to prove, that the whole of 
the principal and interest has been liquidated by the usufruct of the 
mortgaged premises. 

It is not necessary to appeal from an Interlocutory Order which does 
not dispose of the cause. Such Order can be impeached on appeal 
from the final decree. 
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from the estates mortgaged and also of his expenditure 
for the management of it, while he was in possession 
as Mortgagee, and had the usufruct of the mortgaged 
estates according to the provisions of Ben. Regs. XV. 
of 1793, see. 11, and I. of 1793, sec. 3; and that 

consequently the Court could not adjust the accounts 
between the parties and ascertain whether the mort- 
gage loan and interest had or had not been liquidated 
from the rents and profits received by the Mortgagee 
within the prescribed time limited by the Bengal 
Regulations. The High Court at Calcutta affirmed 
this decree. Hence the present appeal. 

The principal question raised by the appeal was, 
whether the proceedings taken by the Appellant under 
Ben. Regs. XV. of 1793, and XVII. of 1806, for the 

purpose of foreclosing the mortgage were regular. 

In the Courts in India the Appellant contended that 
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he was not obliged to produce such account, first, 
because the lands mortgaged to him were not in his 
possession, but in that of his son, under a lease 
from tlie Mortgagor and a Kahooleaf (counter lease) 
hearing even date witli tlie mortgage deeds executed 
by the latter, and secondly, liecauso he had only 
received as Mortgagee, under an assignment from 
tile Mortgagor, the rent agreed to be paid by his 
son under the Kalxjoleai , in li([uidation of interest, 
and that he had complied with the re(]uirements of 
llie Kegulations by filing an account of the amounts 
received by liim, from time to time, in respect of 
such rent. 

Tlie Brngal Regulations bearing upon tliese points 
are these : 


By section XI. of Reg. XV. of 1791b it is enacted 
that “For the adjustment of the accounts, in the 
cases of mortgages s])ecified in section 10, where the 
Mortgagee shall have had the usufruct of the moi't- 
gaged pro])erty, the Mortgagee is to be reipiirod to 
deliver in the accounts of his gross receipts from the 
property mortgaged, and also of his expenditures for 
the management or preservation of it. The Mortgagee 
is to swear, or (if he be of the description of persons 
whom the (^ourts are empowered to exempt from 
taking oaths) to subscribe, a solemn declaration, that 
the accounts which he may deliver in are true and 
authentic. The IMortgagor is to be permitted to ex- 
amine the accounts, and, after hearing any objections 
he may have to offer, or any evidence that either partv 
may have to adduce respecting them, the Court is to 
adjust the account.” 

Section TIT. of Reg. T., 1798, enacts that, “Tn all 
instances wherein the lender on a or 
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similar Conditional sale, may have been put in posses- 
sion of the land, and an adjustment of accounts may Forbes 
consequently become necessary between him and the ameeroo 
borrower, the lender is to account to the borrower for BEobivi. 
the proceeds of the estate whilst in his possession, on 
the principles prescribed with regard to mortgages 
and interest in Regulation XV., 1793, as far as the 
same may be applicable to the nature of the case. 

But such part of section X. of the above Regulation, 
as directs that the mortgages therein referred to, are 
to be considered as cancelled and redeemed, whenever 
the principal sum, with the simple interest due upon 
it, shall have been realized from the usufruct of the 
mortgaged property, or otherwise liquidated by the 
Mortgagee, being inapplicable to the Conditional sales 
referred to in this Regulation, it is hereby declared 
not to apply thereto.” 

The course to be pursued with a view to the 
redemption or foreclosure of mortgages and Con- 
ditional sales is prescribed by Regulation XVII. of 
1806, sec. 7. In addition to the provisions made 
in the Provinces of Bengal, Behar, Orissa, and 
Benures, by Regulation I., 1798, and in the Ceded and 
Conquered Provinces by Regulation XXXIV., 1803, 
for the redemption of moi’tgages and Conditional 
sales of land, under deeds of Bye-hil-umffa, Kutcu- 
haleh, or any similar designation, it is thereby pro- 
vided, “that when the Mortgagee may have obtained 
possession of the land, on execution of the mortgage 
[( deed, or at any time before a final foreclosure of 
the mortgage, the payment or established tender 
of the sum lent under any such deed or mort- 
gage and Conditional sale, or of the balance due 
if any part of the principal amount shall have 
been discharged ; or when the Mortgagee may not 
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have been put in possession of the mortgaged pro- 
perty, the payment or established tender ot the 
principal sum lent, with any interest due thereupon, 
shall entitle the mortgagor and owner of such property, 
or his legal representative, to the redemption of his 
propertv before the mortgage is finally foreclosed in 
the manner provided for by tlie following section; that 
is to say, at any time within one year {Bengal, FusiJg, 
or Willaifg, according to the era current where the 
mortgage may take place) from and after the appli- 
cation of the Mortgagee to the Zillah or City Court 
of Dewanng A,hndnt for foreclosing the mortgage and 
rendering the sale conclusive in contormity with 
section H, of this Regulation. Provided that such 
jiayment or tender be clearly proved to have been 
made to the lender and Mortgagee or his legal repre- 
sentative; or that the amount due be deposited within 
lh(‘ time above specified, in the Dewanng Adawlut of 
the Zillah or City in which the mortgaged property 
may be situated, as allowed for the security of the 
borrower and Mortgagor in such cases, by section 2, 
Regulation 1., 1798, and section 12, Reflation 

XXXIV., 1S0H, the whole provisions contained in 
which sections, as applied th.erein to the stipulated 
lieriod of redemiition, are declared to be equally 
.applicable to the extended period of one year, 
irranted for an equitable right of redemption by this 

Regulation.” 

Tdie Section Vlll. of the same Regulation enacts, 
“Whenever the receiver or holder of a deed of mort- 
gage and conditional sale, such as is described in 
the preamble and preceding sections of this Regu- 
lation, may be desirous of foreclosing the mortgage 
and rendering the sale conclusive on the expiration 
of the stipulated period, or at any time subsequent 
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before the sum lent is repaid, he shall (after de- 
manding payment from the borrower or his repre- 
sentative) apply for that purpose by a written peti- 
tion, to be presented by himself, or by one of the 
authorized Vakeels of the Court to the J udge of the 
Zillah or City in which the mortgaged land or other 
property may be situated. The Judge, on receiving 
such written application, shall cause the Mortgagor or 
his legal representative to be furnished, as soon as 
possible, with a copy of it ; and shall at the same 
time notify to him, by a Perwannah under his seal and 


official signature, that if he shall not redeem 
property mortgaged in the manner provided for by 
foregoing section, within one year from the date of 


the 

the 

the 


notification, the mortgage will be finally foreclosed and 
the conditional sale will become conclusive.” 

The general facts of the ease sufficiently appear in 
their Lordships’ judgment. 


The Attorney-General (Sir R. Palmer, Q.C.), 
and Mr. W. H. Melvill, for the Appellant: — 


Contended, first, that as the mortgage had been 
foreclosed, and the sale to the Appellant had become 
absolute prior to the institution of the suit, the 
Appellant was entitled, as of course, to a decree for 
possession of the mortgaged estates; and secondly, 
that, under Ben. Reg. I. of 1793, sec. 3, it was not 
necessary for him as mortgagee to produce an account 
to entitle him to a decree for possession after fore- 
closure had taken place, under Ben. Beg. XVII. of 
1806, secs. 1, 7 and 8. 

Mr. Roll, Q.C., and Mr. Leith, for the Respon- 
dent : — 

Submitted first, that the decree appealed from was 
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1st Feb. 
1866. 


UASEB 1N» TilE PRIVY COLTNCTL 

right, and that the Appellant was properly declared 
by the decree of the ZiUah Judge to have been m 
possession and enjoyment of tlie nsuiruct ot the lands 
mortgaged to him, and secondly, that he had failed 
to file attested accounts of his gross receipts and 
expenditure as mortgagee in possession, as retpured 

),y lie,,. Reg. XV. of ITOJ, secs. 2, 8, 9, 10. 

The authorities referred to in respeet to the above 
points were, 7 N. W. S. 1). A. Rep. pp. (iO, (in, 08, 
(1852); 10 ih. p. 580 (1855); 7 Be,i. 8!. D. A. Rep. 
p. 02; ih. p. 500 (1857); Ih. p. VM (1859); ih. 
p. 320 (1850); ih . p. 727 (1858); ih. pp. 492-1 
(1859); (’ircular Order, 22nd Jiiljjf 1813, No. 37. 

7 \.s to the necessity of ai)pealing from an inter- 
locutory decree, which it was insisted could be oi)ened 
on appeal from the final decree, Mahcajah Mohr.sli,,,- 
Si,i(; V. The Be„<ial (iovcrutnenl (a) was cited. 

Their Lordships’ judgment was delivered by 
The Right Hon. Sia Jamks W. Ooi.viue. 

On the 13th of March, 1850, Shah Alii/ Beza, the 
late husband of the present Respondent, executed an 
instrument which, upon the face of it, purported to be 
an absolute Hill of sale of the Tahooh and lands therein 
described to the Appellant, in consideration of the 
sum of Rs. 39,500. On the same day the Appellant 
executed to Shah All,) Beza an Ihrah, or agreement, 
importing that on i)ayment of the sum of Rs. 39,500 
with interest at 12 per ccita,,, per aatitini on the 13th 
of March, 1851, the sale should be void; but that in 
the event of the seller’s not paying the principal and 
interest according to his engagement, the Ikrah was to 
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be null and void, and the purchaser (the Appellant) 
was to become the absolute proprietor of the property. 
The effect of these two instruments was simply lo 


secure the repayment of the sums lent by the Appellant 
to Shah Allij Reza with interest on the day named, by 
means of that kind of mortgage which is known in 
India as Bye-bil-wnffa, or Conditional sale. 

The transaction between the parties, however, in- 
cluded something more. On the 12th of March, the 
day before the date of the Bill of sale, Shah Ally Rezo. 


had granted a lease of the mortgaged premises for 
three years ostensibly to Mr. Alexander Detnetrius 
Forbes, the son of the Appellant, and had taken the 

corresponding Kabooleat from him. 

The latter shows that the lessee had bound himself, 


after paying the Government revenue and other charges 
on the lands, to pay to the lessor by way of rent for 
the Bengali year 1258, the sum of Rs. 2,000; for the 
year 1259, Rs. 2,332. 9a. 6p. ; and for the year 1260, 

Rs. 2,399. 2a. 6p. 

And, it appears on the face of the Ikrah, that Shah 
Ally Reza had given an order to the lessee to pay by 
instalments out of this rent to the Appellant the sum 
of Rs. 2,101, in part satisfaction of Rs. 4,740, which 
would become due on the 13th of March, 1851, for 
one year’s interest on the Rs. 39,500. 

It has been proved as a fact, and is not now disputed 
that the grant of this beneficial lease was, what is called 
in India, a Benamee transaction ; that though taken 
in the name of his son, it was really a lease to the 
Appellant, who under colour of it obtained possession 

of the mortgaged premises. 

In April, 1851, the time fixed for the repayment of 
the mortgage money having expired, the Appellant 
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coininenced the prooeedinpjft wliich must he taken -.n 
order to foreclose a mortgage of this kind, and make 

tlie Conditional sale absolute. 

And the question on this appeal is, whether these 
proceedings have been elTectual, or whether his suit 
has been properly dismissed by the decree of the 
Zillah Judge, confirmed by lliat of the Sudder Dc- 

ivauny Addidui. 

So many points toucliing the regularity of these 
proceedings have l)een raised at the Bar that it is 
desirable before going further to state what, in their 
Lordships’ appreliension, the law of foreclosure as 
established l)y the Kegulations and the practice of the 
(,'ourls in Bengal, is. 

Up to the year 1800, the rights of the holder of a 
Bi/e-hiBii'ttff'a were enforceable according to the strict 
terms of the contract. It was necessary for the 
Mortgagee, if he wished to save his estate Irom lor- 
feiture, to tender the amount due, or to pay it into 
Court, i)ursuant to the provisions of Regulation 1. of 
1708, within tlie stipulated ])eriod for the repayment 

of the loan. 


Regulation XVTl. of 180(5, first introduced a modi- 
fication of the strict rights given by the contract 
analogous to, though by no means identical with, that 
which CVmrts of Equity have long imposed on mort- 
gages in this country. The 7th section of that Re^i- 
lation extended tlu' ])eriod within which the Mortgagor 
might redeem, to any time within one year from 
and after the application of the ^lortgagee to the 
Zitlah Court under the following section; the 8th, 
which provides that a Mortgagee desirous of fore- 
closing the mortgage and rendering the sale con- 
iluslve on the expiration of the stipulated period, or 
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at any time subsequent befoi'e the sum lent was re- 
paid, should, after demanding payment from the 
borrower, or his representatives, apply for that pur- ameeroo- 
pose by a written petition to the Zillah Judge, who 
should cause the Mortgagor to be furnished with a 


NISSA 
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copy of the application, and notify to him that if he 
did not redeem the property in the manner provided 
by the preceding section, within one year from the 
date of the notification, the mortgage would be finally 
foreclosed, and the Conditional sale made absolute. 

Hence, Avhen these proceedings have been had, it 
becomes incumbent on the Mortgagor to take within 
the year the steps towards redemption which are pre- 
scribed by the 7th section. 

Within that period he must either pay or tender 
(and the proof of such payment or tender will lie on 
him) the sum lent, or the balance due if any part of 
the principal has been discharged, and also in the case 
in which the Mortgagee has not been put into posses- 
sion of the mortgaged property, any interest that may 
be due; or (and this is the alternative commonly 
adopted) he must make a deposit pursuant to section 2 

of Regulation I. of 1798. 

That enactment, of which the object was to relieve 
Mortgagors seeking to redeem, from the diflSculties of 
proving a tender, by enabling them to pay the proper 
amount into Court, thus prescribes what the deposit is 
to be. “When the lender has not obtained possession 
of the lands, the deposit is to be the principal sum 
lent with the stipulated interest thereon; but if the 
lender has held possession of the land, the principal 
1 borrowed only need be deposited, leaving the 
interest to be settled on an adjustment of the lender’s 
receipts and disbursements during the period he has 

B B 2 
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been in possession.” In eitlier of these cases the deposit 
,, reserves to the borrower his full right of redemption 
and entitles him to immediate possession of the land, 
if it is in the possession of the lender, subject to 
the adjustment of the accounts. A third case is then 
provided for as follows If the borrower in any case 
shall deposit a less sum than above required, alleging 
that the sum so deposited is the total amount due 
to the lender for jirincipal and interest, after deducting 
the proceeds of the lands in his possession, or other- 
wise, such deiiosit shall be received, and notice given 
to the lender as above directed; and if the amount so 
deposited be admitted by the lender, or be established 
on investigation, to be the total amount due to him, 
the right of redemption shall be considered to have 
been rully preseried to the borrower, who will not, 
however, in such cases be entitled to the recovery of 
the lands, until it be admitted or established that he 
has paid the full amount due from him.” The 3rd 
.section i)rescribes the manner in which the lender is 
!o account in those cases in which an account shall be 

necessary. 

The j*eneval elTect ot* these Kej^ulations is, that if 

anything* be due on the mortgage and the Mortgagor 

makes an insuflicient deposit, and a fortiori if he 

makes no deposit at all, the right of redemption is 

gone at the expiration ot* the year of grace. The title 

of the Mortgagee, however, is not even then complete. 

It was ruled bv the (''ircular Order of the 22nd of July, 

% 

1813, No. 37, and has ever since been settled law, 
that the functions of the dudge under Regulation 
XVII. of 1806, sec. 8, are purely ministerial, and 
1 hat a Mortgagee, after having done all that this 
Regulation requires to be done in order to foreclose 
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the mortgage and make the conditional sale absolute, 
must bring a regular suit to recover possession if he is 
out of possession, or to obtain a declaration of his 
absolute title if he is in possession. 

s 

In that suit the Mortgagor may contest on any 
sufficient grounds the validity of the conditional sale, 
or the regularity of the proceedings taken under the 
Regulation in order to make it absolute. He may 
also allege and prove, if he can, that nothing is due, 
or that the deposit (if any) which he has made is 
sufficient to cover what is due; but the issue in so 
far as the right of redemption is concerned, will be 
whether anything at the end of the year of grace re- 
mained due to the Mortg"agee, and if so, whether the 
necessary deposit had been then made. If that be found 
against the jMortgagor the right of redemption is gone. 

It has been stated that the Appellant commenced 
his proceedings to foreclose under Regulation XVIL 
of 1806, the 5th of April, 1851. 
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Oh the 31st of August, 1852, the Principal Sudder 
Ameen of the Zillah, in whose Court these proceed- 
ings had been had, made an Order which, after 
stating all that had taken place, including the claims 
of certain third parties, concluded thus: — “Foras- 
much as the term of one year has expired from the 
date of the issue of notice, and the Mortgagor has 
not deposited the amount of the mortgage, and that 
the plea of the before-mentioned third parties is not 
cognizable in this miscellaneous case, therefore, con- 
sidering that Regulation XVII. of 1806, has been 
complied with, it is ordered that this suit be decided, 

and that the papers of the case be forwarded to- the 

$ • ( ' 

' • * ^ ^ ^ f f 

Judge’s Court.” 

. • • i ’ / ' » 

Upon this, on the 28th of January, 1853, the 
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Appellant commenced tliiy suit in order to complete 
his title under the foreclosure. Treating:, howev'er, 
the lease to his son as a subsisting lease to that person, 
and himself as out of possession, he asked to have_ 
possession decreed to him, together with mesne profits 
from the 13th of March, 1851, calculated upon the 
rent reserved bv the lease. 


The answer of Shah Ally Beza, after raising a 
question touching the sufficiency of the stamp, which 
it is not necessary to consider here, alleged by way of 
defence, that the Appellant before filing his ])etition 
for foreclosure in the Zillah Court had not made the 
demand reijuired by law; and after stating the cir- 
cumstances under which the lease was granled, insisted 
Unit by virtue thereof the Ap])ellant had fraudulently 
held ])ossession ot' the mortgaged ])ro)ierty in his son’s 
name. And in order to show what was the value of 
this possession, the answer contains a passage whicli 
after stating the gross revenue of the various portions 
of the mortgaged ])roperty, amounting in all to Rs. 
n,fi01. 7a. ‘2))., and the cluirges thereon amounting in 
all to Rs. 3,931. 9a. 4p., ])roceeds thus, “There 

remains Rs. r),()(i(). 13a. lOp., as annual profit. Out 
of this amount, deducting Rs. 4,740 as interest due 
on the ])rincipal, the remaining sum of Rs. 926. 13a. 
lOp. must have been annually received by the Plaintiff 
on account of tlie said amount of principal. “ The 
answer also insisted, that the Api)ellant was bound to 
render an account in conformity with sections 10 and 
11 of Regulation XV. of 1793, and that the Bye-hiJ- 
waffa- had been vitiated by the fact of his haviuo- 
realized the M'hole of the interest as well as a portion 
of the principal from tlie profits of the mortgaged 
j)roperty; and that the Appellant was bound to render 
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an account in order that the Court might be satisfied 
how much was due, and from whom. 


The material issues settled by the Judge were : — 
First, whether the Plaintiff had performed the con- 
ditions prescribed by section 8 of Regulation XVII. 
of 1806, and was entitled to possession. Secondly, 
whether Plaintiff Avas or was not in possession. 
Thirdly, Avhether the claim for mesne profits was 
correct. Fourthly, A\diether the receipt by Plaintiff 
of interest on the purchase money invalidated the 
Bife-bil-ivitffa. 

The cause was tried by Mr. Loch, the Civil Judge 
of Purneali, on the 18th of Deconber, 1854. 

The principal point contested on the first issue Avas, 
Avhether there had been a sufficient demand, and this 
issue Avas found in the Plaintiff’s favour. On the 
third and the last issues the Judge found that the 
lease Avas, in fact, taken by the Plaintiff, Avho must be 
laken to have been, under colour of it, in possession 
of the mortgaged property: but that, inasmuch as it 
was not attempted to shoAV that the collections realized 
by the Plaintiff covered the principal and interest of 
the debt, and it Avas, in fact, admitted that Avhen the 
notice under section 8 of Regulation XVII. of 1806 
Avas filed, a balance Avas due, and that there Avas nothing 
to shoAV that the Defendant had paid any part of it, the 
Bije-bil-iviiffa Avas not invalidated, and that the Plaintiff 
Avas then absolutely entitled to the property. On the 
fourth issue he found, erroneously and inconsistently 
Avith his finding on the question of possession, that the 
claim for mesne profits was correct. The decree was 
for possession Avith the mesne profits claimed. 

The Defendant, Shah Ally Reza, appealed to the 


Sudder Deivanny AdatvliU. 


That Court by its Order, 
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dated the 22nd of Jamtan/^ 1857, held that the 
Civil Judge of Purnrah had been wrong in decreeing 
trassilaf^ or mesne ]n‘ofits; and further, that as the 
Appellant had been found to liave been in possession, 
he was bound, before he was entitled to have his 
Conditional sale made absolute, to render accounts, 
and to show that the loan had not been liquidated 
with interest from the usufruct of the property, and 
it remanded the case, in order that the Judge might 
call upon tlie Plaintiff for his accounts, and then, 
witli reference to the above remarks, decide the case 
according to the results shown by them. 


The case went back, the Plaintiff produced ac- 
counts, in which lie charged himself, not with the 
gross collections, but witli ^the rents reserved by the 
lease. The then Acting Judge (Mr. held, 

lhat the accounts were insufficient, and that the proper 
accounts not having been produced he was precluded 
Irom deciding as to the balance due to the Plaintiff, 
and accordingly by his decree, dated the 29th of 
March, LSoJ), dismissed the suit. 


Ao-iiiiist this (leoroo the Ai)i)ollaiit anpealed to the 
Siuldrr Driraini!/ Ada, chit, but tliat Court by its 
Order of tiio 21st of A /a il, lS(i2, dismissed the 
apiieal witli costs; refusing to remaud the cause again, 

in order to give the Appellant an opportunity of\iro- 
duciug the proper accounts. 

He atterwards apjilied for a review of judgiment on 
afiidavits directed to show that he had tendered the 
proper accounts in the Voxnt below, but this applica- 
tion was also rejected with costs, on 
Jauaari/, 18b3. 

The present appeal is from the decrees dismissino- 
Ihe suit. 


the 21st of 
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The leanietl Counsel for the Respondent in the 
course of their able argument maintain the propriety 
of this dismissal upon various grounds, of which some 
do and some do not directly arise upon the decrees 
now under appeal. And it seems convenient to con- 
sider the latter in the first instance. 


Mr. RoU insisted, that" inasmuch as it had been 
conclusivelj^ found that the Appellant was in posses- 
sion of the mortgaged premises, and the plaint was, 
nevertheless, for possession and mesne profits; the 
form of the suit was of itself a sufficient ground for 
its dismissal. Such, however, was not the view taken 
in the Courts below. If it be granted that this point 
is raised, and it is not very clearly raised by the 
ansver, it does not appear to liave been among the 
grounds of the Respondent’s appeal fro-m Mr. Loch’s 
decree, which, though not set out in extenso in the 
record, are noticed by the Siidder Court in its judg- 


ment of the 22nd of January, 1857. The objection, 
if made, was certainly not treated as a valid one by 
the Sadder Court; which did not dismiss the suit, but 
remanded it for re-trial on the production of the ac- 
count. That remand implied that the Appellant might 
succeed. The real object of the suit is to perfect his 
title as absolute owner of the property; and their Lord- 
ships do not see; why he should not have that relief, 
if lie be otherwise entitled to it; because, under an 
erroneous view of the effect of the lease, he has 
asked for it by his plaint in a somewhat different 
form, and with something to which he is not entitled. 

It was also urged that the Bye-bil-wwffa, the Ikrar, 
the lease, and the Kabooleat must be taken together 
as one transaction ; that the effect of the two latter 
so qualified that of the two former, that the mortgage 
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must be taken to have been in its inception, one toi 
the term of three years, and that until the expiration 
of the term the Appellant was not at liberty to take 
any step towards foreclosure. Their Lordships have 
to observe that this was not one of the issues in the 


cause, and that the point is not even raised on the 
])leadin^’s, nor do they think that this defence could 
have been successfully raised. The Kespondent can- 
not both repudiate the obligations of the lease and 
claim the benefit of it. That transaction has been 
Ijeld, and ])roperly held, not to elYect tliat tor which it 
was jnobably designed, to save tlie Appellant 

from tile liabilities, whilst it gave him the advantages 
of a Mortgagee in possession. Still less can it be 
taken to do what it was never meant to do, ciz., 
modify the terms of the (Conditional sale. 


It was further urged, that the ])roceedings in the 
Sfu/firr (\)urt under section 8 of Kegulation 

XVII. of 180() were irregular, both by reason of the 
insufficiency of the demand, and the non-production 
of the accounts in the course of those proceedings. 
One of the issues in tlie cause when it was before 
Mr. Loch, was, whether the Plaint itT had performed 
the conditions prescribed by the Kegulations, and that 
issue Mas found in his favour. As far as appears 
from the jirinted record, t he Respondent did not 
ap})eal from that finding. He had undoubtedly 
raised in the Zillah t\)urt tlie question Avhethor 
there had been a sufficient demand, and the fact 
liad been found against him. He liad not ta.ken the 
point tliat the aeeounts ought to have been produced 
in the preliminary proceedings. Their Lordships are 
disposed to think that upon the true construction of 
the Regulations, and of the Circular Order, it is not 
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necessary either that the demand should be for the i86S. 

^ ^ 

specific sum ultimately ascertained to be due, or that forbes 
the accounts of a Mortgagee in possession should be ameeroo 
produced in these preliminary proceedings, in which 
they 'camioT be investigated. 

The questions which really arise upon the decrees 
under appeal, and on which the determination of this 
appeal depends, are these: — 

First, whether the Sudder Court was right in re- 
quiring the Appellant to produce his accounts, and in 
remanding the cause for re-trial on the production of 
those accounts by the Order of the 22nd of January^ 

1857. 

Secondly, whether if it were wrong in so remanding 
the cause, the Appellant is not now bound by that 
decree, against which he did not appeal. 

Thirdly, whether the Zillah Judge and the Sudder 
Court were right in dismissing the suit, because the 
Appellant had not produced the proper accounts, or 
whether they ought to have given him further time 
for so doing. 

Their Lordships, considering the first question in- 
dependently of the authority of decided cases, are of 
opinion that, upon the true construction of these 
Regulations, there Avas no necessity for calling for 
the production of the accounts, and, consequently, 
that the order for the remand was Avrong. The issue 
upon Avhich the determination of the cause depended 
and upon AA'hich even by the Order of remand it Avas 
made to depend, was whether the loan had been 
liquidated, Avith interest, from the usufruct of the 
property. Noa\% not only was there no allegation on 
the pleadings, or issue raised in the cause, to the 
effect that the loan had been thus liquidated, but 
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there was an express admission on the face of the 
Defendant’s answer that even on his mode of stating* 
tlie account, the principal snim of Rs. 39,000 had, 
wlien the foreclosure proceedings were commenced, 
and when he ought to have made the reipiisite deposit, 
been reduced hy no more than Rs. 927. It was 
therefore clear, upon the face of the jiroceedings, 
that the (|uestion to be tried could be answered only 
in one way, and that in favour of the Appellant. 
And the Order of remand can be supported only 
on the princi})le that, in all cases, it is imperativo 
upon a Mortgagee who has been in possession to pro- 
duce his accounts. Ror this iiosition their Lordsliips 
can find no grounds in the Regulations. The words 
of the 3rd section of Regulation 1. of 1798, from 
which (if at all) an inflexible obligation to produce 
the accounts must be inferred, are, “In all instances 
wherein the lender on the Bifv-hU-wuffa may have 
been put in iiossession of the land, and an adjustment 
of accounts may consetiuently become necessary be- 
tween him and the borrower, the lender is to account,” 
&c. Two conditions are expressed, the possession of 
tlie Mortgagee, and the necessity of an account. And 
a comparison of this with the preceding section, and 
with Regulation XVll. of ISOG, shows that tluu 
necessity arises, and need only arise, first, when the 
Mortgagor has deposited the principal, leaving the 
question of interest to be settled on an adjustment 
of the account; secondly, wlien he has deposited all 
that he admits oi alleges to be due; thirdly, when 
he pleads, and undertakes to prove, that the whole of 

the principal and interest has been liquidated by the 
usufruct of the property. 

It reimains to be seen whether the proposition that 
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the Mortgagee, who has been In possession, must in 
all eases produce his accounts, has been conclusively 
established by the authority of decided cases. 

The cases cited by the Sudder Court in its judgment, 
and now relied on by the Respondent, are reported in 
the decisions of the Sudder Deicanny Adaivlut of 
Bengal for 1852, pp. 678 and 1063. The transactions 
out of which these cases arose were not mortgages by 
way of Conditional sale, but mortgages of a different 
character, and governed by different rules. Neither 
authority, therefore, seems to touch the point now 
under consideration. On the other hand, in a more 
recent case, which is reported amongst the decisions 
of the same Court for 1859, at p. 492, the Court held 
that there being no averment in the answers that 
the Plaintiff had paid himself by the usufruct of the 
property, the objection that the Mortgagee had not 
produced his accounts could not be entertained on the 
appeal. 


The question, therefore, cannot be said to have 
been concluded against the Appellant by authority; 
and their Lordships have already intimated their 
opinion, that upon principle the obligation to produce 
the accounts should depend on the circumstances of 
the case and the nature of the issues raised. 


Upon the question whether the Appellant is so 
bound by the Order of the 22nd of Janwary, 1857, 

against which he did not appeal, that he cannot im- 

* 

peach the correctness of the remand, their Lordships 
have to observe that the Order was an interlocutory 
one; that it did not purport to dispose of the cause; 
and consequently, that upon the principle laid down 
by this Committee in the case of Maharajah MohesJmr 
Sing V. The Bengal Government (7 Moore’s Ind. App. 
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Cases, p. 283), upon which their Lordships have very 
recently acted in a case from Oiide (a), the Appellant is 
not now precluded from insisting that the remand for 
the production of the accounts was erroneous; or 
that the cause should have been decided in his favour, 
notwithstanding* the non-production of the accounts. 
Ill truth, the learned Judges of the Siidder Court, by 
their judgment of the 21st of April, 1862, treated the 
latter point as still open to the Appellant, although, 
upon grounds which appear to their Lordships to be 
unsatisfactory, they determined it against him. 

Tlie view which their Lordships had taken of the 
ouestions already considered renders it unnecessary to 
determine whether the Appellant ought to have been 
allowed further time, or a second opportunity for the 
production of the accounts retjuired from him. Their 
Lordships will only say upon this point that the 
aflidavit tiled by him on the application for a review 
are, when contrasted with his grounds of appeal, 
extremely unsatisfactory, and that he appears to have 
done little to entitle him to the indulgence of the 
Court. 

They aro, thoroforc, not prepared to say, that if the 
production of the accounts required had been necessary, 
those delivered were snfiicient; or that in that ease 
there would have been any such improper exercise of 
the discretion of the Court below as their Lordships 
woidd have interfered with. But they think that 
the error of the Court below was the dismissal of 
the suit, on the assumption that the production of any 
accounts was necessary in a case in which there was 
neither plea nor proof that the usufruct had liquidated 

(d) Shfoniith r, Raiiinntli, post, 413 . 
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principal and interest, and no deposit had been made 
to cover the balance admitted to be due. 

Their Lordships, on the whole case, are of opinion, 
that this appeal should be allowed, and they will 
humbly recommend Her Majesty to reverse the 
decrees appealed against, and also the order of remand 
of the 2k:nd of January, 1857, and to vary the decree 
of the 18th of December, 1854, by declaring that the 
Appellant was entitled to the possession of the mort- 
gaged premises as absolute owner, by virtue of the 
Conditional sale which had been duly made absolute, 
but was not entitled to a decree for any mesne profits. 
Their Lordships think that the Appellant is entitled 
to the costs of this appeal, and also to all costs of 
the suit below, up to and including the costs of the 
Order of the 22nd of January, 1857. 

Considering that he might have appealed against 
that order, and that his conduct in the subsequent 
proceedings in the Court below has not been satis- 
factory, their Lordships are not disposed to recommend 
that he should have the costs of those proceedings 
against the opposite party. He will of course be en- 
titled to a refund of the costs (if any) which have been 
paid by him under any of the decrees reversed. 
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unless there le 
or interest. By 
that such Act 
until it shall be 


Limitotiou Act of I85i» — A pplimbilit }j to Oudh — Acknowlcdymcni — LcUe) 
It! omiaiuy to [niy in instulmcikta and rcqucating remiaaion of intcreai^ 

J • 

The Limitation of iSuits Act, No. XIV., of 1859, sec. I. cl. 9, limits 
the right to recover inonoy lent, or interest, to three years, 

from tlie time when the debt became due, 
a written engagement to pay the money lent 

section XXIV. of that Act, it is provided 

siiould not take effect in non-Kegulntion Provinces, 

extended thereto by public notitication by the Governor-General ii 
Council, and when extended, all suits within such Province which shall 
bo pending at the date of such notitication, or shall be instituted 'W'ithii 
the period of two years from the date thereof, shall be tried and deter- 
mined as if the Act had not been passed. Tliis Act was uot extended 
to the Province of Oude until duly, 1800. In a suit brought in January 
1802, to recover a balance of money lent with interest, the last advanct 
of wliich was made more than three years before the commencemeut of 
tiic suit, it was held by the Courts in Oude to operate as u bar to the 

suit. Uiion appeal, such finding reversed, as it fell within the exception 

provided l>y thati section, and was not to be determined as if the Act had 
not been passed. 

A letter written by a debtor in answer to a demand for payment of a 
debt and interest, in which lie promised to pa^' the debt by instalments, 
and begging to be let oft' payment of interest, is an ample ackuowledg- 
memt witliin section JV. of tlie Limitation of 8uits Act, No. XIV., of 
1859, to take tlie case out of the operation of that Act. 

The appeal in this cajse was brought iToni a decree 
of the Judicial Coniniiissioner of Oude, which dis- 


• Present : Members 
Hon. Lord Clielmsford, 
and the Right Hon. Sir 

; — The Right 


of the Judicial Commiiiev , — The Right 
the Right Hon. Sir James William Cohile, 
Edward Vaughan Williams. 

Hon. Sir Lawrence Peel. 
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missed an. appeal brought by the Appellants against 
a decree of the Judge of the Civil Court of Lucknow, 
by which decree, in effect, he was nonsuited in an 
action instituted by the Appellants to recover a balance nawab 
of Rs. 11,278. 3a. Op., for principal and interest due 
from the Respondent, Naivab Imtiazood Dowlah, on 
account of loans of money made to him through the 
other Respondent, Hajee Ali. 


These two decrees were based on the provisions of 
Act No. XIV. of 1859, entitled an “Act to provide 
for the Limitation of suits,’’ sec. I., els. 9 and 10, 
which are as follows:— “9. To suits brought to re- 
cover money lent or interest, or for the breach of any 
contract, the period of three years from the time when 
the debt became due or when the breach of contract 
in respect of which the suit is brought first took place, 
unless there is a written engagement to pay the money 
lent or interest, or a contract in writing signed by the 
party to be bound thereby or by his duly authorized 
agent.” “10. To suits brought to recover money 
lent or interest, or for the breach of any contract in 
cases in which there is a written engagement or con- 
tract, and in which such engagement or contract could 
have been registered by virtue of any law or regula- 
tion in force at the time and place of the execution 
thereof, the period of three years from the time when 
the debt became due or when the breach of contract 
in respect of which the action is brought first took 
place, unless such engagement or contract shall have 
been registered within six months from the date 

thereof. ” 

The same Act, in section IV., provides for a revival 
of the right to sue, by an acknowledgment in writing, 
as follows:— “If in respect of any legacy or debt, the 
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person who, but for the law of Uiuitation, would be 
liable to pay the same shall have admitted that such 
debt or legacy, or any part thereof is due by an 
acknowledgment in writing signed by him, a new 
period of limitation, according to the nature of the 
original liability, shall be computed from the date of 
such admission : i’rovided, that if more than one 
person be liable, none of them shall become charge- 
able by reason only of a written acknowledgment 

signed by another of them.” 


And section XXiV. provides, that the Act shaU 
not take effect in any non-Kegulation Province uiitU 
it shall have been extended thereto by public notifi- 
cation by the Governor-General in Council, and that 
whenever it shall be so extended, all suits witlun such 
Province which shall be pending at the date of such 
notification, or shall be instituted within the period of 
two years from tlie date thereof, shall be tried and 
determined as if this Act had not been passed.” 

The debt was denied by the first Kespondent, bui 
both decrees were in favour of the Appellants on the 
merits, and they proceeded entirely on the provisions 
of the above Act of Limitation of suits, deciding, in 
effect, that the suit of these xi.ppellauts to recover the 
debt was barred by effluxion of time; and that Hiere 
was not a sufficient acknowledgment to revive the 

right to sue. 

The facts of the case were as follows : — 


The first xVppellant in, and previous to, the year 
1852, carried on business at Lucktiow, in the Province 
of Oude, as a Banker and Merchant, using tlie names 
of the other two Appellants, his sons, Gungadeeii and 
Boodhoo Jee, as the name of his firm. The first 

4 

Eespondent was also an inhabitant of huchnow, 
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and he as well as his ancestors before him had 
pecuniary transactions with the Appellant. Pre- 
vious to the year 1852 he went to Calcutta in 
attendance upon the King of 0^lde, and there 
remained, leaving his wives and the greater number 

of his domestic servants behind him in his residence 
at Lucknow. 


On his departure from Oude, the first Eespon- 
dent appointed the other Eespondent, Hajee Ali, his 
MocMter, to manage during his absence his pecuniary 
affairs in Lucknow, and in particular he was autho- 
rized to receive and remit the first Eespondent ’s 
salaiy, pay for the maintenance of his wives and 
servants, and for that purpose to borrow money from 

the first Appellant, ShaJi Mukhun Lall’s firm, when 
required. 


It appeared that the allowance made by the first 

Eespondent for the maintenance of his wives and 

servants was at this time Ec 

time rts. DUU per mensem, and 

that the Appellant, Shah Mukhun Loll, being de 
sirous of reducing the amount, wrote to the former 
asking for his sanction to make the monthly payment 

JxS* iDU# 


To this communication the first Eespondent wrote 

a reply in a letter, bearing his seal, and dated the 22nd 
Shahun, 1272, Hijree, corresponding with the month 
of May, 1855, c.e., in which, after referring to this 
proposal, he stated, that he was himself unable to 
make a greater reduction than to one-half the original 
sum viz., to Es. 250 per mensem — as he considered 
they would not be able to manage their expenses on 
a smaller sum ; but he at the same time wrote as 
follows “You and Mirza Hajee Ali Beg are at 

peg 
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liberty to make any reduction you can/’ and then 
added, “T wish you will pay monthly whatever sum 
yon fix upon.” The Appellant, Shah Mul'hvn Lall, 
acted upon this request, and continued to make 
advances through the Respondent Hojee AH. 


The Appellants subsequently delivered their account 
to the first Respondent, through their Gomashta, at 
the same time demanding pajnnent; and he acknow- 
ledged the account by a letter written from Calcutta, 
dated the 20th Snffur, 1277 Ilijree {Septoyiher, 1860). 
It was neither signed nor sealed, but bore on the 
envelope the following words t — ^*To Shah Makhuu 
Lall from Imtiazood Dowlah Bahadoor/' and in 

to the account received by him, he lamented 
the revolution in Oude as having ruined him, but 
mentioned his salary as being still enjoyed by him, 
and then expressly engaged to pay the debt due to the 

Appellant, Shah Mukhun Lath 


It appeared that only two of the promised instal- 
ments, in respect of the debt, were ever paid, and that 
these amount only to the sum. of Rs. 1,700, for which 
credit had been duly given in accoxint. 


The Appellant, Shah Mukhun Lall, having been 
unal)le to obtain any further paAunent, brought a suit 
in the Lucknow Civil Court, on the 13th January, 
1862, at first in his own name alone, against the first 
Respondent as Defendant, to recover the balance 
remaining due (after crediting the above payments), 
viz., Rs. 11,278. 3a. Op. The plaint stated the prin- 
cipal facts before mentioned, and, amongst others, 
the settlement of accounts, the balance then struck, 
and the amounts subsequently advanced, and by 
the plaint ho charged that the moneys were received 
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through the Hajee AJi, as the Defendant’s agent, and 
that it was due from the latter, but remained unpaid, 
notwithstanding repeated demands. 


A summons was served upon the first Eespondent, 
who wiote a letter to the Court, bearing his seal, in 
which he acknowledged such service, but stated that 
he had been in C dlcuttcL seven years, and represented 
that he had no occasion to borrow money from the 

Appellant, Shah Muldiiin Lall, whose person he 
stated he did not even know. 


On the 6tb of June, 1862, proceedings were had 

by the Civil Judge of Lucknow, when the letters 

and other documentary proofs of the Plaintiff were 

produced. An Order was then made by the Judge 

to the effect, that the Plaintiff should amend his’ 

plaint by adding to the record the names of his two 

sons (the Co- Appellants ) as parties Plaintiffs, because 

the business had been carried on in their names and 

that the Respondent, Hajee Ali, should be made a 

Defendant, as the first Respondent had transacted his 
business through him. 


The issues settled and recorded by the Judge wer( 
as follows First. Limitation. Secondly, whethei 
Hajee Ali had the requisite powers from the Defendant 
to contract debts? Thirdly, whether the letters pro- 
duced by the Plaintiff as those of the Defendant 
were really letters by the Defendant, and whether 
they amounted to an acknowledgment of the present 

claim? And, fourth, to what amount, principal and 
interest, the Plaintiffs were entitled? 


The Civil Judge also sent a letter to the agent of 
the Governor-General with the King of Oude in 

Calcutta, enclosing written interrogatories to be ’ put 
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and ansv/ered by the Defendant, the fii'st Respondent, 
on oath; and directing that his large seal, as well as 
his signature, should be attached to his answers when 
taken down in writing. The Judge also forwarded 
with the interrogatories the letter of the first 
Respondent, dated the 5th Zeliy, in the Hijree year 
1272, corresponding with the Christian year 1855, 
and above particularly mentioned in order that the 
same might be put before him and examined too. 


A supplemental plaint was filed on the 16th of June, 
1862, in order to carry out the last-mentioned Order 
as to parties; and the Respondent, Hajee AH, was 
duly sei'ved wth a summons as a Defendant in the 

suit. 


On the 29th of July, 1862, another proceeding in 
the suit was had and recorded by the Civil Judge, 
when the interrogatories, with the answers of the 
Natvab, were filed. In these answers he denied that he 
had ever any money transactions with the Plaintiffs, 
or that he ever permitted any one to have such trans- 
actions; and he stated that he never heard before of 
such transactions, but he admitted that the Respon- 
dent, Hajee Ali, was his Karindali (agent), although 
he denied that he ever wrote ^‘to Sabjee,^' or to the 
Appellant, Shah Mnkhtin Lall, to advance money to 
him on his account, and then swore that he was not 
aware that money was so advanced, and that nothing 
was due to Plaintiffs for either principal or interest. 
To an interrogatory, asking whether the last-men- 
tioned letter (at the time of his examination shown to 
him) was his letter bearing his seal, he answered as 
follows: — “The seal is mine, but not the letter. 
Hajee Ali^ my Karindah, had the charge of my 
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seal when I was in Luchnow, but when I came 
to Calcutta 1 brought my seal with me. I gave 
away some blank pieces of paper impressed with mv 

Zt ‘Sawd> 

Th ^ "^5^ signature.” 

The Res^ndent, Hajee Ali, was examined as a 

witness He proved the payment of the moneys 

rough himself, the execution of his Moohtear- 

namah and the authenticity of several of the letters 

and documents above-mentioned, of the first Re- 

spondent: and as to the last-mentioned letter, denied 

by the latter as aforesaid, he said it is Defendant ’s, 

ftat ZMr" through himself, and 

that he had received it through the Nawab’s friend 

toa I D produced and prove'd two addi- 

tional letters addressed to himself, and bearing the 
iirst Respondent's signature. 

Among the letters put in evidence were the follow 
ing:-Translation of a letter (B) to the address of 
Sahjee in these terms:— “Dear Sir,— After compli- 
ments, I beg to inform you that I have received the 
account through your Gomashta, Lalla Shah Soon- 
der, and become acquainted with its contents. But 
deaf Sahjee! it is known to the world how we have 
been ruined; and you also are well aware of mv 
circumstances, that no private property has been left 
to me, and I am obliged to manage my expenses 

(out of my salary which is allowed to me) the best 
way I can. 

“A friendly intercourse and money transactions 
have been carried on between you and me for a lone- 
time, and there never took place any disagreement of 
any kind, and even now, please God, no difference 
will arise. I am every way wilKng to pay off your 
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money, and have no objection on that head. But I 
wish you will, under present circumstances, receive 
from me the principal due to you by instalments; 
my means do not enable me to pay you the interest, 
and I will not be able to pay it. I have no hesitation 
or objection to pay yow the principal sum. I shall 
suffer inconvenience, but, please God, I will pay you 
your debt by instalments ; but I certainly demur to 
pay the interest, because F do not know how to pay it. 
Under such circumstances, it becomes you also to 
give up your claim to interest, because you and I 
having been on friendly terms for a long time, it is 
nothing but pi'oper that you should show me such 
consideration. After the revolution that has taken 
place in our affairs, may God enable me to pay off 
your principal debt! I will consider myself very 
fortunate, and thank God if I succeed in liquidating it. 


“D120th Suffnr, 1277 Hijree. 

“Postscript. — Having stated above that I am ready 
to pay you by instalments, I take this opportunity to 
let you know that I can arrange to liquidate your 
debt by monthly instalments of Rs. 200 each, to be 
paid to you, please God, monthly, through your agent, 
when I receive my allowance from the British Govern- 
ment.” 


Translation of a letter (D.) to the address of Shah 
Mukhun Lall : — “Dear Sir, — After compliments, I 
beg to inform you that before this T wrote to vou 
that I could pay the principal by instalments, but 
that you would excuse me for the interest, but vou 
have not yet sent me any satisfactory answer. 
T therefore write to you again that a friendly com- 
munication and money dealings have existed between 
you and me for a long time, and that no disagree- 
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ment ever arose, nor did I make any objection in 
my dealings with you. I did whatever you told me. ^^shah^ 
But my objection to pay you the interest now arises lall 
from my being involved in ruined circumstances, Nawab 
which is known to the world, and even you yourself 
are well aware that I have been robbed of all the 
private property I had, and that nothing is left to 
me. My salary’’ was stopped for a long time; but 
as it is now allowed, I am ready to pay off your 
principal without any hesitation, although I shall 
suffer much inconvenience even by paying your prin- 
cipal, because God knows how I manage my expenses 
in so small a sum. Hence, under the present state 
of affairs, when times have been so much changed, 
it is nothing but proper that you should have a regard 
to the friendly intercourse which has subsisted for a 
long time between you and me, and not demand the 
interest. You should show me some consideration, 
and receive the principal due to you by instalments. 

Pray do not withhold your kindness in this respect, 
and ander present circumstances consider it a booty 
if you have your principal debt liquidated. I am 
unable to pay the interest, and can by no means pay 
it. Otherwise I would have made no objection to 
discharge the interest, and would have paid it. You 
should send me an early answer.” 

Translation of a letter (F.) to the address of 
Sahjee : — “Dear Sir, — I wrote to you frequently 
asking you to return me the whole of my bonds, and 
to have one dravm in lieu of them; that I can pay 
you interest at the rate of 8 annas per cent.; that 
you should make up your account and have one bond 
executed for the aggregate sum, and that you should 
receive payment from me by monthly instalments of 
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Rs. 200, each, and I told the same to your agent; 
but I am surprised to find that neither you have 
written to me anything on the subject up to this time, 
nor has your agent given me any answer. 

“I am, therefore, under the necessity of writing to 
you again, and request you will send all my papers, 
consisting of bonds, etc., which you have in your 
possession, to your agent liere, who may return them 
to me and have one bond executed in lieu of all of 
them. I also wish that your agent may be allowed 
to receive from me the instalments of Rs. 200 a month 
promised by me, which I am ready to pay. Please 
send me, without any hesitation, an immediate and 
complete reply as soon as you receive this letter.” 

By the decree of the Civil Judge at Lucknow 
(Mr. E. G. Fraser), the suit was dismissed. His 
judgment, dated the 29th of Juli/, 1862, was as 
follows : — ‘ ‘ That the Defendant was largely indebted 
to Plaintiff, through his old KariinJah, Hajee Ali, 
there can be no doubt, and there is much perjury on 
that score in the Defendant’s deposition taken by 
commission in Calcutta, But therein he makes im- 
portant admissions, such as that Hajee Ali was really 
his Karindah, had his seal, and moreover used to be 
entrusted with carte hlanche, bearing impressions of 
the seal made by Defendant. In different papers, 
bearing his acknowledged seal, he alludes to the 
debt; in one he authorizes Hajee Ali to treat with 
Plaintiff for advances, and proposes that £4,000 be 
paid to him, and in one he binds himself to Hajee 
Ali, his factor, to liquidate all Plaintiff’s claim. All 
this is sufficient to prove the falsity of the Nawab's 
deposition on oath. But none of the papers alluded 
to constitute a witten acknowledgment, such as will 
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bar iiiiiitation, being all much above three years old. 
I'he letters B. and F., alleged to be from Defendant, 
and sent from Calcutta, are written within the term 
of three years, but they prove nothing ; neither of 
them contains seal or mark to prove that they came 
from Defendant; indeed, do not mention his name, 
A cover of one is referred to, to show that one of 
these letters was covered by it. But it merely men- 
tions Defendant; is evidently not in his hand, and 
there is nothing to connect him with it. We can go 
into no inferences in such a matter, or, instead of 
inferring that he caused the unsigned and unsealed 
letter to be sent, we might infer that Plaintiff had 
got his own Calcutta agent to send it by way of 
supplying what would be inferred evidence. Bearing 
on this point, I would remark that it is alleged that 
Plaintiff held a Bond which is said to have been lost; 
but a mem. K, certifying to the fact that such a Bond 

4 

was given, is produced by Plaintiff, as written by 
Hajee Ali, on the same day as the missing Bond, 
such a certificate, given in addition to a Bond, and 
saved while the Bond is lost, is a curious substitution 
for a Bond. It professes to be a rnere mem. unwit- 
nessed, and signed by the agent. This, at the best, 
cannot have the same weight as if a formal Bond, 
signed by the Defendant, had been produced. But 
even such a Bond produced, unless duly witnessed, 
would be out of date, because even to it only a three 
years’ run would be allowed. The mem. in question 
is marked K, and states that all previous vouchers 
were then reduced to a single Bond, the one lost. 
Now, there was admittedly no other Bond executed 
by Defendant, or on his account, and imder his seal, 
after that. date. Yet the letter F., with its . envelope. 
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on which Plaintiff relies to save liniitation, proposes 
that all previous Bonds be reduced to a single one. 
This had already been done, if iv. be authentic and 
true ; and in this case the letter P. is open to suspicion 
of being a mere manoeuvre to support the plaint, or 
if it really came from Defendant, then the story of Iv., 
and the missing Bond, would seem to be apocryphal. 
Pither way, it shows how improper it would be to 
rest on such papers as Plaintiff relies on to cure the 


legal defect of this case. As 1 can find no sutticient 
ground to recognize any part of Plaintiff s claim 
as taken out of the Act of Limitation, the several 
transactions being of older date than tliree years, and 
unsupported by any Bond, and without any such 
voucher or written admission as would give the case 
the beiieht of a six years’ term of cognizance, 1 feel 
obliged to dismiss the suit, with costs.” 


The Appellants appealed to the Judicial Commis- 
sioner of Oivde. 

The hearing of the appeal took place on the 26th 
of March, 1863, before Mr. G. Coiiyer, the Judi- 
cial Coimnissioner, when by a decree of that date 
lie dismissed the appeal, delivering the following 
judgment: — “The question to be decided in this case 
is simply whether the Appellants hold any reliable 
Bond binding on the Eespondents of later date than 
three years. The only two notes which fall within 
the period are B. and F. The original letter A. con- 
tains no promise to pay; B. is unsigned and unsealed, 
and it is obvious that it will never do to admit such a 
document in evidence against the alleged writer. F,, 
too, is not sealed; but the Judge is mistaken in 
sa>dng that it does not even mention the Kawah^s 
name. At all events, there is his name now on the 
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note, i perceive, moreover, that the Judge aayis that 
the Bond K, states that all previous vouchers were 
then reduced to a single Bond — -the lost one. 1 can- 
not find any statement in K.. All that is said in 
K. is, that on a certain day accounts were struck, and 
a balance of Rs. 7,003 appeared against Nawab Imtia- 
zood Dowlah, The witness, Hajee Ali, however, states 
that all the sums due to the Plaintiff are included in 
one Bond up to the date of 1st SJiaban, 1273; and 
that is sufficient to support the Judge’s argument that 
F. is probably not genuine, seeing that it prefers the 
same request- — viz.y that all former Bonds be brought 
in, and a new one executed. Before me, the Ap- 
pellants’ Vakeel pleaded that the period of limitation 
should be calculated from the date of the payment of 
the last instalment of the debt, which, according to 
his account books, took place on the 14th of June, 
1859 ; but a period of limitation cannot now be 

renewed by a payment, unless it be made at a time 

* 

specifically conditioned. The Appellants must take 
the consequences of not having had recourse to the 
ordinary legal precautions for the protection of their 
interests. It is impossible to admit his claim on the 
strength of unsealed and unsigned papers, or on the 
entry of the payment of an instalment in his account 
books, and the appeal, therefore, must be dismissed.” 

The present appeal was from this decree. 


The Attorney-General (Sir R. Palmer, Q.C.), and 
Mr. Leith, for the Appellants. 

First, there has been a miscarriage of justice. 
The Judicial Commissioners in the Court below were 
entirely wrong in supposing that the Limitation of suits 
Act, No. XrV., of 1859, applied at all to the case. 
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The last section of that Act expressly provides, that 
it is not to take effect in a non-iiegulation Province 
like Oude, until, hrst, a notihcation has been issued 
by the aovernor-Heneral entrusting its operations 
to such non-iiegulation Province, and secondly, when 
so extended, it further provides, that aU suits within 
such Province which should be pending at the date of 
the notification, or should have been instituted within 
a period of two years after the date thereof, should 
be tried as if the Act had not been passed. Here 
the suit was instituted in January, 1862, theieforo 
it falls within the exception provided by the Act, and 
the question of limitation must be governed by tlm 
law as it existed before the passing of that Act. This 
construction with respect to the question of limitation 
was so decided by this Tribunal in bally rani v. ]\litsa 
.Azini All Bey (a), upon the operation of the Circular 
Order, No. 104, of I860, issued by the Judicial Com- 
missioners of Oude, which introduced the rule of 
three years’ limitatipn to simple interest debts and six 

years to. registered Bonds. 


Secondly, even - if ' the limitation of three years 
by the Circular Order, No. 104, of 1860, applied, 
the case was taken out of operation of tlie rule. There 
has been a revival of the right to sue. The Kespondent, 
Nawab Imtiazood Dowlah, the debtor, by an acknow- 
ledgment ill writing, in the letter F. signed by him, as 
required by sec. 4 of Act No. XIV., of 1859, admitted 
that the debt for which the suit was brought was due. 
Therefore, the period of limitation of three years, com- 
puted from such admission, had not expired when the 
suit was commenced. In that letter he distinctly recog- 

9 % 

nizes the debt, and he promises to pay it by instalments 




(a) Ante, p. 114. 
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of Rs. 200 a month, and so again in the letters B. and 
D. he acknowledges the debt. The case falls within 
the rule laid down by Baron Parke in Tippets v. 
Heane (a), that in order to take a case out of the 
Statute of Limitations by a part payment, it must 
appear that the payment was made on account of a 
debt for which the action was brought, and that it 
was made as a part payment of a greater debt, which 
was the case here. 
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Lastly, we were debarred from giving evidence to 
prove these letters. The lower Court appears to have 
thought that letter F. should have had the seal of 
the first Respondent, and he stopped the case. The 
appeal Court, under section 55 of the Code, could 
have called for further evidence. Upon all principles 
of .iustice the case ought to be remitted to the Court 
below to admit further evidence. 


Mr. Bolt, Q.C., and Mr. T. D. Archibald, for the 
first Respondent. 

The real points are, first, upon the genuineness of 
the three letters B. D. and F. put in evidence, and 
.secondly, if they are genuine, whether there is any 
acknowledgment to take the case out of the operation 
of the rule of limitation of suits, under Act No. 
XIV., of 1859, or by the Punjab Code, introduced by 
the Circular Order, No. 104, of 1860. 

First, there is not sufficient evidence to prove that 
Nawah Imtiazood Dowlah was ever liable at all in 
respect of the claim in question, but even if the 
debt was proved, the right to recover was barred bj^ 
Act No. XIV., of 1859, for the Limitation of suits, 

as held by the Court below. 

(rt) 1 Crom. Mee. & Ros. 253. 
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Secondly, the objection of the Appellants' Counsel 
urged here for the first time that the case is taken out 
of the operation of that Act, by an acknowledgment in 
writing by the Nau ab, as provided by sec. 4 of Act No. 
XIV. of 1859, cannot now be entertained. It sliould 
have been pleaded. Here, however, the letters relied 
on were not proved to be in the Nawab' s liandwriting, 
nor do they, if proved, make a suificun^ acloiowledg- 
nient of the debt to take it out of the 4*fct, by analogy to 
the Knglish cases on the Statute of Limilutions. Lord 
'J’entcrdcii'iy Act, 9th Geo, 1\'., c. 14, sec. 1, re(iuires 
an “acknowledgment in writing" to take the case 
out of the Statute of Limitations, 21 Jac, 1., c. 1(1. 
Jn this case the same construction should be put 
on the word “admission" in the fourth section of 
the Limitation of Suits Act as “acknowledgment" 
the Knglish Statute. 'IMie “admission" there 


m 


mentioned must show an inferenci* to pay on reqij^st. 
That principle is correctly laid down in Taiuier v, 
Hmart (u). The case of Hail v. Preiidcrf/asf (/>), is 
similar to the present. There a letter in answer 
(o an application for the paymetit of a debt was in 
tliese words, “1 will not fail to meet Air. //. on fair 
terms, and have now a ho])e that before perhaps a 
week from this date 1 shall have it in my power to 
pay him, at all events, a portion of the debt, when we 
shall settle about the liipiidation of the balance;" but 
the Court held tliat it was not sulficient to defeat a 
plea of the Statute of Limitations. 

If the Appellants felt aggrieved by the refusal to 
liear further (evidence, they shoidd have appealed from 
such refusal, and not now at the last moment raise 
such an objection. 


() H;ir. (’r. (UU. 


16 ) U Mco. v'c W.'ls 741 . 
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Judgment was delivered by 

'The Eight Hon. Lord Chelmsford. 

* 

The printed cases both of the Appellant and 
Respondent assume tliat the question upon the 

appeal is to be governed by the new law of limitation 
in the Act, No. XIV. of 1859. But the last section 

of that Act provides that the Act shall not take 

effect in any non-Regulation Province (to which class 
Onde belongs) until it shall be extended thereto 
])y public notification by the Governor-General in 

Council, and that whenever it shall be so extended, 
all suits within such Province which shall be pending 
at. the date of such notification, or shall be instituted 

within the period of two years from the date thereof, 

# 

shall ^be tried and determined as if this Act had 
}\ot been passed.” In the recent case from Oiide, 
Saligram v. Mirza Azim Ali Beg, (10 Moore’s Ind. 
App. Cases, 114,) it appeared that the Act, No. XIV. 
of 1859, was not extended to Oude till July, 1860. 
As this suit was commenced on the 13th January, 
1862, it falls within the exception, and must be 
determined as if the Act had not been passed. 
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s 

In the case just referred to, in which the question 
arose what law of limitation was to be applied, it ap- 
peared that since the annexation of the Province of 
Oude various rules of limitation had prevailed. That 
in 1857, suits of the nature of the present one were 
subject to a limitation of six years, and to the general 
provisions of the Punjah Code. That in March, 1859, 
these rules had been modified by a Circular Order, 
No. 51, which had afterwards been repealed by 
another Circular Order, No. 104, dated the 4th July, 


380 


1865. 

Shah 

MUKHUN 

Lall 

V, 

Nawab 

IMTIAZOOU 

DOWLAH. 


CASES IN THE PRIVY COUNCIL 
1860 And their Lordships held that the case before 

them was to be governed by the last-mentioned Order. 
Upon the anthoritv of that decision it appears that 
this case .must fall with!., the lOtl. of the rules then 
promnlgated under that O.'der. Oh, is declares the 
period of limitation to he th.-ee years “m all suits 
for money lent for no definite period or for interest 
thereon, unless there is a wi'itten engagement, and 
whei'e Registry otliees .‘xisted at tlu‘ time such en- 
gagement was registei'ed and signed by the party to 
I)(‘ bound th(‘r(‘by, oi' by Ids duly authoi'i/.ed agent. 

4’he rules winch were in'omulgatetl under this 
Ciienlar O.’der we.’e moditicatio..s of the Piiujtih 
Code whicli p.’eviously existed, a. id, thm’elore, it may 

1)(‘ necessai'v in this case to I’esoi't to that Code toi 

* 

lh(* piiipost* of 11h‘ tiiiu* Ironi which the 

])cri<)(l o\‘ liniitatioii is to Ix^ calculated, or the civ- 
cuinslaiici's which will tala‘ a jiarlicular case out of 
the o]ieralion of the liiuitatiou. Haviui;' ascertained 
th(‘ law to 1 h‘ appliixl to this case, wi* proceed to 
considt'r tin* (pu^stion to he tUnMihul. 

^rhe suit was instituted hy the A])pellant, carrying 
oil husiness as a Merchant at Lnchmnr, to recover a 
balance of l\s. da. Op., princiind moneys and 

interest alleged to he due from the lirst named 
K(*s])ondent, on account of advances made to him 
for th(‘ inainttMumce of his fainilv, through his agent, 
tlu' ottuM* Respondent, Hajev AH. 

The plaint was tiled v)n 
and the last advance was 
than three years before 
suit. 



oo- 


the loth of Juintarif, 
in lSd8, consequently mori 
the coimneneement of tlu 


Issues were settled hy the dudge, the first of them 
h(‘ing limitation, and the ease was nltimatelv decided 
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upon the question, whether the Plaintiff had given 
sufficient evidence of an admission of the debt by the 
Kespondent to prevent the application of the period 
of limitation to his claim. 

In order to prove such an admission, the Plaintiff 
produced three letters marked respectively B, D, and 
F. L'etter B. appearing by its own date, and the other 
two letters by the post-marks upon their envelopes, to 
have been written in the year 1860. The letter F. 
purports to be signed by the Nawah, but lias no seal. 
The other two letters have neither signature nor seal, 
but the envelope of D. appears to have been “dis- 
patched by hnatiazood, Dowlah Bahadoor from, Khiz- 
zirpoor in Calcutta.’' Letter F. is stated to have been 
filed with the plaint, but no attempt was made to 
prove that it was signed by the Nauah. No other 
evidence was given of the letters B. and D., except 
by Hajee AH, who was called by the Plaintiff, and 
said “.B. came to the Plaintiff, not through me, D. 
ditto.” This was perhaps scarcely sufficient to admit 
them to proof, but the Judge received them, and then 
the question arose whether being admitted they 
did not carry with them internal evidence of their 
genuineness. There can be no doubt, that when the 
Naivah left LucJcuoiv his family remained behind, and 
would require to be maintained during his absence. 
Hajee AH was appointed his Agent by a Mokhtarnamah 
sealed with his seal, in which it is contemplated that 
money would be borrowed from the Appellant’s firm, 
and Hajee AH besides this authority was armed with 
blank pieces of paper impressed with the Nawah ’s 
seal, to be used when required. It is not pretended 
that the family were maintained out of the funds of 
the Nawah, and no other source of supply was ever 

D D 2 
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suggested, except that which was derived from the 
Appellant. Under these circumstances the debt to 
the Appellant was incurred. His claim is for nothing 
else than advances made to meet the wants of the 
Nawab’s family, with interest upon these advances. 

The Natvab was examined upon interrogatories. e 
denied all knowledge of the Appellant. Asserted 
that he never had himself, nor permitted any one to 
have, any money transactions with him. That he 
was not aware that money had been advanced by the 
Apiiellant, and that notliing was due to him for prin- 
cipal or interest. It is impossible not to agree with 
the observations of the Civil Judge (fl) upon these 
amswers of the Nmnib. “That Defendant ^ was 
largely indebted to Plaintiff through his old Kurtn- 
dah, Hdjee All, there can be no doubt, and there is 
much perjury on that score in the Detendant s depo- 

sitioii/’ 

But if the Rospondoiil was indebted to the Appel- 
lant through his a^ent, is it at all credible that he 
should have been ip;novant of the tact, and that know- 
in^** that his own funds had not been applied to the 
maintenance of his family, he should never have had 
the curiosity to inquire from what source the supplies 
were drawn? It is clear that he must have knowi 
that he was indebted to the Appellant for the means 
of support of his family, and it is most improbable 
that when the debt Kad grown to a large amount, and 
his own affairs had suffered considerably from the 
annexation of the province of Oude, no communica- 
tion should have taken place between him and his 
creditor. Assuming the probability, in this state of 
things, that something would have passed between 
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them, it will be found that the letters in question arc 
precisely those which might have been expected to be 
written under the circumstances. They are in the 
following terms: [His Lordship read the letters 
B,, D.^ and F., ante, pp. 369-371, and proceeded.] 
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Assmning, then, the genuineness of" these letters to 
be thus established, the question arises whether they 
contain a sufficient admission of the debt to prevent 
the application of the period of limitation to the Ap- 
pellant’s suit. As the Judges below seemed to regard 
the letter F. as probably not genuine, and some sus- 
picion may rest upon it, it will be better to confine 
the consideration of this question to the letters B. and 
D. Their Lordships entertain no doubt that if the 
question were to be tried by the rules of English law 
befoi-e Lord Tenterden’s Act, these letters offering 
1o pay the ])rincipal money by instalments, and pray- 
ing to be excused from the pa 5 rment of the interest, 
would bo an ample acknowledgment to take the case 


out ot the Statute of Limitations, and they are not 
aware of anything in the Punjab Code which would 
lead to a different construction. The Judges in the 
Courts below dealt with the questions rather sum- 
marily, and disposed of the case without affording the 
Appellant an opportunity of supplying any deficiency 
which they found in his proof. But if they pro- 
ceeded upon the Act for the limitation of suits. No. 
XrV. of 1859, and both the Civil Judge and the Ju- 
dicial Commissioner thought tFat letter F. was out of 
Ihe question, their conclusion was right, because letters 
B. and D. being without signature, there was no 
acknowledgment in writing signed by the party to be 
charged. But that Act not being applicable, and an 
admission of the debt being all that was requisite to 
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save the limitation, even if letter F. were put aside, 
the letters B, and 1). being before the Judges, they 
ought to have considered them and determined 
whether they were sufficient to prevent the Plaintiff s 
remedy being barred. To this consideration their 
minds were never applied, and in dealing with 
Miiother point which arose in the case, there seems to 
liave been a miscarriage. It was proved by Hajev 
Ali that the N(iHah\s brother, Hodec AH Khan, paid 
the xVppellant Ps. 1,700, in two sums, after he became 
ag(‘nt. The Civil Judge ajiiiears to have entirely 
overlooked this fact. Hut the Judicial Commissioner, 
ilealing with the argument that the period ol limita- 
tion should be calculated from the last of these pay- 
ments, which was made on the 14th ol did}!, 1859, 
observed (r/) that “a period of limitation cannot now 
be renewed by a payment unless it be made at a time 
specifu*ally conditioned.” It is difficult to understand 
to what Code the Judicial t*ommissiouer was referring 
when he made this observation. Tn the Act, No. 
XTV. of 1859, there seems to be no provision ghnng 
effect to a payment on account, or partial satisfaction. 
The Pnnjah Code, Part TT, section 1, clause d, limits 
suits to a certain time after the cause of action shall 
luive arisen, unless (amongst other things) the com- 
plainant has “obtained an admission or partial satis- 
faction of his demand from tlie opiposite party.’’ 




But froin clause 7 it appears, that it is not every 
part payment which will amount to “a partial satis- 
t action ol demand’’ within the meanina; of the rule. 
Jt must be a payment according to a regular and con- 
tinuous course of dealing, “something tantamount to 
a running account.” It was this qualification which 
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the Judicial Commissioner probably had in his mind 
when he made the observation; but if he meant to 
apply this Code, and had turned to the words of it, he 
probably would have thought that the payments made 
by the Defendant’s agent upon an account, continued 
monthly for several months, ought to be regarded as 
tantamount (at least) to a running account, if not 
itself correctly described as a running account. 
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The case has not been properly dealt with, nor 
fully and sufficiently considered in the Courts below, 
and, in their Lordships’ opinion, it ought to be sub- 
mitted, to further and more careful investigation. 
They will, therefore, recommend to Her Majesty that 
the decrees be reversed, and the cases remitted to 

the Court below for trial of the issues between the 
parties. 
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ipptdlant, 


I si, 2nd A 
4th rV( 
1865. 


AND 


UlTCHACOUTTY i’UKTTY 


Respondent.* 


On appeal front the Hi(/h Conrt at Madras. 


Jjccfl — ('im.s'tfitrtion — Ltast or niortt/dtn — Suit hi/ hssrt' for nijiiKf/iOH- to 
vcKlrniH lessor from iolUrlinf/ icnl—Pha of Hfi»/ of consideration^ 
Occrrc to hr imsscd. 


J., tlu' U'ssfo for ;i ti-nii of ;» /emiiidori/. liroiiglit n suit agniust JJ., 
111 .- lessor, to pievoiit It. interforing with his possession, whirh ho had 
under the hs'ise granto<l to him hy />. in eonsidevation of oortain poeuniar) 
iMivaiices made hy liini to It. 'I'he relief sought was in effort an injuiirtioii 
f(« restrain H. fr.un rollerting the revonuo of the Znnindari/. The dotcnrc 
set up hy It. in his answer was, in substanro, that the lease was an 
eveeutory’ rontrart, ami, being without eonsidoration, could not be 
mfoired; and was inoreovor void for maintonanro, by reason of a subse- 
.pieiit agreement for tin' advanre of a sum of money to earry ^ 
whieh agre.-ment had not. het'n earried out. 'Phe .ludge of the Oivil C ourt 
adopted this view, and held the lease void. 'Phe High t’ourt of .l/ddrmv on 
apiM-al treated tin- ease as a suit for speeitie |»erfonnanee, and doerced 
eveention of tin- h‘as('. Tpon appeal the .1 udieial Committee sustained 
the de. ri-e as \o possession under tin' lease; hut as it appeared t roiu the 
evidem-e . im-st ioiia hie. whether the transaetion in respoet i>f the lease did 
not really (»i»erate «»nlv as a h>an. auil as a right to redeem might exist, 
the aniriname was maile witli a deelaration. that it was to he without pre- 
jmliee to the elaim (if any) of It. to whieh he might he entitled, and to 
any .inesti<m whieh might he raised as to the amount aetually advanced 

hv .1. to It. 


'riiK appt'al in lliis casa was bnni^ht by Kainala 
Xaieken, tlia Zemindar of Ammaifa Naiekattnr, the 
Di'lVndaiit in a suit institutiul by tho Kospondent 
against liitn in tha Civil Court ol* Madnra: which 
suit sought ralial’ in tha natura oi* an injunction 
to pravant tha A]ipallant, as lassor, I’roin intar- 
Itn’in^' with tha possassion and anjoymant of the 


* Presell* : Menihers of the Jndiriol ('oniniittrr , — The Higllt Hoil. 
Ijonl CholinsPard, Hie Hight Hon. the Kord .lu.diee Knight Rruee, 
the Right Him. the Lord .instiee 'Pnrner, the Right Hon. Sir James 
William Colvile, and the l{ight lion. Sir Edward Vaughan Williams, 


Hss’o.'-or ; — The Right Hon. Sir Lawrenee Peel. 
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profits of that Zemiiidary. The Respondent claimed 
under a lease, dated the 17th of September, 1851, 
of the Zemindary for the term of ten years. 
By the decree of the Civil Court, Mr. Cotton, the 
Civil Judge, held, first, that the lease had been 
cancelled by a subsequent agreement executed by 
the Respondent on the 25 th of November, 1851, 
and secondly, that as the transaction, as between 
the Appellant and Respondent, was, in his opinion, 
of the nature of maintenance and savoured of cham- 
perty, the lease was not a legal or valid instrument, 
the provisions of which could be enforced either in 
law or equity. Upon appeal this decree was reversed 
by the High Court at Madras (consisting of the Chief 
fTustice, Sii Colley TIat yuan Scotland ^ and IMr. Justice 
Stranye), and by that Court’s decree it was declared, 
that the Respondent was entitled to specific perform- 
ance of the lease and to the possession and enjoyment 
of the Zemindary, under the terms of the lease. The 
present appeal was from this decree. 
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The case of the Appellant was, that as the agreement 
of the 2.5th November, 1851, was proved, and the 
Respondent having failed to pay the money therein 
mentioned, the lease under the circumstances became 
forfeited and void; and, therefore, that the decree of 
the High Court was unjust in decreeing specific per- 
formance of the lease. On the other hand, the Respon- 
dent insisted that the lease was valid and the agreement 
a fabricated document, and submitted, that the objec- 
tions of champerty and maintenance, even if raised 
•upon the pleadings, were not sustainable. 

The substance of the pleadings and evidence appear 
sufficiently in their Lordships’ judgment. 
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21M Dec. 
1865 . 



The Attorney-Ueneial (Sir U. Palmer, Q.C.), 
.Mr. W. H. Melvill, and Mr. J. D. Mayne, 
I'or tlie Appellant ; and 

Sir Huyh Cairns, Q.C., and xMr. IT. IT. Macke- 
sun, i'or the Respondent. 

Their Lord.“;hii)s' jndginent was inonouneed by 
The Right lion. Lord CuKOMSFoitn. 


The original suit out ot which this Appeal 
aiises was instilnted in the Civil Court by the 
Resj)t)n(h*nt, for the purposi' of obtaining undisturbed 
possession ol' a lease ol' the Zemindary granted to 
him by the Appellant, the Zemindar. 


d'he lease, which is diited the 17th ol’ September, 
187)1, recites that the Appellant had leased out to the 
Respondent tlu' whole ol' the Zemindary lor a period 
ol ten years Iroin Fnsli, 1267 (answering to the year 
18. )7, .v.i).), and had ti.xed the amount ol lease at 
Rs. l!),tM)t) per aimiun. It then directs that out ol 
the Rs. 1!I,00() the lessee should pay the pesh kist ol 
the Zemindary, at Rs. 13,961. 8a. 6p., and certain 
other expenses, amounting in the whole to Rs. 16,469. 
8a. 6])., and that out ol the amount to be realized 
during the ten years at Rs. 2,530. 7a. 6p., alter de- 
ducting the Rs. 16,469. 8a. 6p., Rs. 3,000, which the 
lessor states “1 have up to this day borrowed Irom 
you under the Bonds executed to you bv me and its 
interest,” should be paid (lor this is clea’rlv what was 
intended, although the sentence is not complete); 
and it then proceeds thus: “that il 1 can afford to 
pay the same before the lease ol the Zemindary shall 
take effect in Fusli, 1267, you should receive the 
principal and interest; that I should also pay the 
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said amount if demanded by you; that even if the 
said debt may be thus discharged, still you would, 
without any objection whatever, enjoy the lease of the 
said Zemvndary for the said ten years, in consideration 
of the assistance you have done to me; that as you 
have at my request agreed to lend me Rs. 18,000, in 
order to discharge my debts, and you should, aker 
getting possession of the said Zemindar y, lend me 
Rs. 5,000, in Fusil, 1267, Rs. 5,000 in the following 
Fusli, and Rs. 5,000 in the next following Fusli; 
and should credit for these sums, and the said sum of 
Rs. .3,000 (in the event of it not being paid before 
the lease takes effect), the aforesaid annual residue 
Rs. 2,530. 7a. 6p.; that in the event of my not 
requiring the said loan, you should deduct the said 
sum of Rs. 3,000 and its interest from the amount 
to be reali7.ed by y(,u for the debt at Rs. 2,530 per 
annum, and pay me the remainder annuallj’.” The 
Appellant, on the same day, executed two Bonds to 
the Respondent, one for Rs. 2,000 and the other for 
Rs. 1,000. The Bond for Rs. 2,000 is in these terms, 
“To meet the cost of suit now instituted by me, and 
the demand of Rdmakrishna Setti by means of ' pre- 
oppt, &c., I have up to this date borrowed of you the 
sum of Rs. 2,000. For this sum of Rs. 2,000 and the 
inteiest thereon, at 1 per cent, per mensem, I have 
rented out to you my Zemindary for a term of 
ten years from Fusli, 1267, and executed a lease 
specifying the amount of the rent to be Rs. 2,530. 
7a. 6p. per year: therefore you should credit this 
rent amount towards the principal and interest in 
question. If you require the said principal and in- 
terest before the said Zemindary is put in your 
possession in Fusli, 1267, I shall pay them, and I 
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shall also discharge the said debt if 1 could gei 
coin. Although the debt may he discharged as 
aforesaid, yet there is no objection whatever in 
your enjoying the lease, of the said Zcnnmlarn, 
under the terms of the lease, for a term o1 ten 
years from Fitsli, 12(17." 'Phe Bond for Rs. 1,000 
recites the execution of the bond lor Rs. 2,000, and 
in all other respects is exactly similar. In addition to 
these securities the Api)ellant on the same day (the 
17th of Sciileinhcr, IH.bl), issued an order to the in- 
habitants of the villages in his Zemint^unj. reciting 
the leas(‘ to the Res]iondeiit from Fiisli, 12(17, to Fusli, 
127(1, directing them ‘‘to continue to iiay during the 
said Fit.'^li to the said Scllldr (the Res])ondeiit), or 
his agents, all sorts of revenue, and ])lac(‘ themselves 

under his orders." 


11)1011 the arrival of tin* term at which tin* Resjioii- 
dent became entitled under the lease to the ))ossession 
of the revi'iuie of \\w Zotiitulat ji, he sent the above 
order of tlu* Appellant to the inhabitants of the 
villages, but found that the Aiipellant had issued a 
counter order, directing thi'iii to send to himself tin* 
collections and accounts. 

The Respondent thereupon instituted his suit in 
the Civil Court of Madura, ])rayiiig for a decree 
adjudging the Defendant not to interfere with and 
[irevent his enjoyment of all the incomes of the 
Zcuiindarij. 

The Plaintiff in his plaint recites that having 
obliged the Defendant by lending him Hs. 3,000 on 
the I7th of September, 1851, in relief of the distress 
which he had been subject to, he has leased out to 
him the whole of his Zemindar)!, and then sets out 
the stipulations in the lease, and after stating the 
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takid or order to the inhabitants of the villages of 
the same date, he alleges that he had sent a copy of 
the Defendant’s takid with his own takid to the 
villagers who had admitted them, but that Defendant 
had sent a counter order, and had thus prevented him 

r 

from holding according to the terms of the lease, and 
he prays for a decree in the terms above mentioned. 
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The Defendant by his answer alleges that the 
Plaintiff, a Merchant, has, with a view of defrauding 
the Defendant and getting the agreement in question 
from him by holding out to him hopes of pecuniary 
and other assistance, executed separate documents to 
the Defendant’s men, and having thus gained them 
over and caused them to persuade the Defendant, 
has thus fraudulently obtained the agreement in 
question. 

4 

That the sum of Rs. 3,000, which is said to liavc 
been advanced to the Defendant by the Plaintiff for 
the agreement in question was never paid. That tin* 
Plaintiff has entirely omitted to mention in his plaint 
the stipulations of the documents passed respecting 
the same, and the documents passed in pursuance 
thereof in regard to certain other transactions, as also 
the stipulation of these documents by which th(* 
Plaintiff is bound to do certain acts. 


The Plaintiff in his replication denies that the leas»* 
was obtained by holding out any hopes to the Defen- 
dant, or by executing any documents to the Defen- 
dant’s men as alleged in the answer. And as to the 
Rs. 3,000 not having been paid, he states that the 
Defendant has not only executed a Bond for the sum 
of Rs. 3,000 which is said in the plaint to have heen 
lent to him by the Plaintiff, but has also acknow- 
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ledged Ms (Defendant’s) receipt of the same in the 
said lease. 

And lastly, the Defendant by his rejoinder states 
“that about seven years ago the Plaintiff, wit i ^ 

„V obtaining a lease of the Defendant’s lemiuianj. 
and bieaki.ig his friendship with Mr. r.mddm,. who 
i,„,l obtained an hura.I.r and had held dealings wdh 
„i,n at the li.ne, caused the Defen.lant to mst.tut. a 
.nit against that ge.dlenian, anil held out o mn 
hopes of pecuniary assistance for that ' 

precept to which the Defendant was 1''™ « 

^ 'Phut the I’lnintitl has 


)tlier necessary expenses. . , , , 

also caused the Del’enda.d ’s ,uen and fnends (whon, 
he gatued over) to persuade the Detendaul, and 
having thus obtained the lease has eseeuted separate 
agreetnents to them, givi.tg then, eerlatn shares in 
the said lease as follows, vi'/.., one eighth shale lot e 
Defendant’s manager, rillm. in the name ol 

his younger brother Man'iu'luia I'Mm; one tint y- 

seeond share for his (O'’ri0. d,,hhu, 

niM, in the name of his brother-in-law, .Sonloi.e 

nilm: lie., thirty-second shares tor Ins Iriclld 
I’n'rio/ow N,,ik,,r: and live thirty-second shaves or 
Kiilaniar Kuril liielhiim, . ll/or, a Inend ol '“d ' "''’ 
parties, in the name of his son, Ai,mr,,!,.n. nuy' 
particulars came lo the Defendant’s iiotKW lately. 
'Phat the PlaintilT obtained two Bonds from the 
J)(dendant (on the date of tlie said document) for the 
sum of Rs. 3,000, which he required at the tune, but 
paid him only Rs. 500 at the time. With the aid of 
this monev. the Defendant instituted a suit against 
the said gentleman in No. 4 of 1851. on the tile of 
this (’ourt for Rs. 23,000. The Dlaintilf has siibse- 
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queiitly paid to the Defendant only Rs. 52 on one 
occasion, and Rs. 500 on another occasion, and has 
executed to him an agreement of the 25th of Novtm- 
ber, 1851, to the etfect that if he should fail to pay 
the rest of the amount within live days, he would 
return the lease and bond, and receive back the 
amount advanced by him. The Plaintiff, who failed 
to l^he money within tiie said time, having been 

demanded about the same, has stated in the presence 
of certain mediators that he would, according to his 
younger brother’s advice, return the said lease, &c., 
and that the said sum of Rs. 1,000 and odd should be 
paid back. Accordingly, the said amount was ready, 
and the Plaintiff was searched for, but he could not 
be found. The Plaintiff having failed to give any 
pecuniary assistance according to his positive promise 
and concealed himself, the Defendant was obliged to 
pay Rs. 1,000 and odd for Madara Ramahristna 
ChettVs precept through Mr. Fondclair, and to with- 
draw the said suit No. 4; and the Defendant’s grove 
of tamarind trees and Karamal (tanks), which can 
yield Rs. 5,000 per annum, were sold at auction.” 
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From the singularly loose and inexact character 
of the pleadings, it is scarcely possible to discover 
what were the precise questions intended to be raised 
between the parties, and no copy of the issues is to be 
found amongst the printed proceedings. 


It is clear, however, that two of the main questions 
of fact to be tried were: 

First, whether the lease of 17th of September, 1851, 
was obtained by undue influence ; and, secondly, 
whether the document of the 25th of November, 1851, 
was a genuine document. 


Another question arose as to the payment of th( 
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Jis. 3,000 by the Plaintiff to the Defendant, which 
although not decisive of the suit, has yet an important 
bearing upon the genuineness of the document upon 
which the case principally, if not altogether, depended. 
The Plaintiff rested the proof of liis case entirely 
upon the lease of tlie 17th of September^ 1851, and 
the two Bonds ot the same date executed by the 
Defendant, in which the advance of the Rs. 3,000 
before their execution is distinctly admitted, and also 
upon the order to the inhabitants to pay to the lessee 
oj' liis agents, after the commencement of the lease, 
Ihe whole revenue of the Zemindanj, 

The Defendant, in support of the allegation in 
Ids rejoindei', produced a document, dated the 25th of 
Ao/'cn/bo-, 1851, and purporting to be attested bv 
three witnesses, and to have lieen engrossed by one 
A p})avaiyar of Aladura, And he called five wit- 
nesses to prove its execution. Of these, two were 
tin' jiersons whose nam(\s appeared as attesting wit- 
nesses, tin* third name being that of a person who 
was proved to have Ix'en dead sevei'al ycmrs, and 
another was Appavaitfar^ the alleged writer of tln^ 
docunumt. All these liv(* witiu^sses swore to tin* 
execution of it by the Plaintiff in their presence. 
In addition to this evidcmce, four of the witnesses 
slated m almost the same words, that “the Plaintiff 
did not a(*l up to tin* conditions of the agreement. 
I hat as soon as tin* term of the agreement had 
*‘xpired, the Defendant sent for the Plaintiff and 
asl<(*d him to recidvi* back the moin*y and return the 
a^ase and the Bonds. That the Plaintiff said in a 

week he would send for and return the documents 
and r(‘('(>ive back tlio nioiioy.” 

Upon lli(> easo lluis prosonfod the Civil Judge of 
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Madura dismissed the suit on the ground that the 
alleged lease was an executory contract, and being 
without consideration could not be enforced, and also 
that the transaction was void for maintenance. 

Upon appeal to the High Court of Judicature the 
objections taken by the Civil Judge were overruled, 
and the case remanded to him to be disposed of upon 
its merits generally. It is perhaps unnecessary to 
consider the objections upon which the Civil Judge 
originally disposed of the case. They were very 
slightly alluded to in the argument before their Lord- 
ships, and are not entitled to any weight. On the 
return of the case to the Civil Judge, he decided 
upon the merits in favour of the Appellant. He 
thought there was no cause to question the truth of 
the evidence and genuineness of the document of 
the 25th of November, 1851, that the lease of the 
Zemindary was cancelled by it, and he, therefore, 
decreed that the Plaintiff’s suit be dismissed. Upon 
appeal the High Court of Judicature reversed this 
decree, and gave judgment that the Plaintiff was 
entitled to specific performance of the lease, and to 
the possession and enjoyment of the Zemindary under 
the terms of such lease. 

Before proceeding to examine the grounds of this 
decree, their Lordships cannot refrain from animad- 
verting upon the inaccurate and inartificial character 
of the pleadings in this case. 

The Plaintiff ’s right of action depended entirely 
upon the lease, which entitled him to possession of 
the Zemindary; and if that possession had been 
usurped by the Zemindar, the Plaintiff ought to have 
brought ejectment. The prayer of his plaint seems 
rather to be for an injunction to restrain the Zemindar 
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from collecting the revenue of his Zemindary, against 
the terms of his own authority to the Plaintiff, But 
the - High Court of Judicature appear to treat the 
suit as one for specific performance, which it could 
not be if, according to their opinion, the lease was 
not an executory contract. It is most desirable that 
such laxity of pleading should be discountenanced, as 
it imjjoses additional difficulties in the decision of a 
case like the present, where the utmost precision and 
accuracy were necessary in order to bring the parties 
to distinct issues. 


It is evident that the whole case ultimately re- 
solved itself into the proof of the genuineness of the 
document of the 25th of November, 1851. 


This question is involved in considerable difficulty. 
On the one side there is the positive testimony of 
live witnesses, who swear to the execution of the 
document ; and on the other, there is negative 
evidence of the strongest character arising from tlie 
great improbability of its ever having been executed. 
It must, however, be borne in mind that the onus of 
displacing the Idaintiff's case rested upon the Defen- 
dant, and in support of his appeal he ought to be 
able to show that the evidence he produced was so 
unsuspicious and satisfactory that the High Court 

of Judicature were not justified in making a decree 
against him. 


The Plaintiff s evidence merely consisted of the 
lease ol* tlie ITtli of September, 1851, and of the 
contcmporaiieoqs Bonds, and the authority from the 
Zcmindo) ioi’ the collection of the i*eveuue. The 

Defendant rested liis delence on three grounds; 

lirst, that the lease was rraudulently obtained by the 
1 laintill by means of bribing the Defendant's servants 
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and friends to exert their influence to persuade him 
to grant it; secondly, that the whole of the Rs. 3,000, 
the consideration for the lease, was not paid, hut 
only Rs. 1,052, by three payments; and, thirdly, the 
agreement of the 25th of November, 1851, by which 
the Plaintiff agreed to return the lease if he did not 
make payment of the residue of the Rs. 3,000, within 
five days, which he failed to do. 

With respect to the allegation of the improper 
and fraudulent mode in which the Plaintiff obtained 
the lease, it is unnecessary to say more than that 
the Civil Judge thought it was not supported by the 
evidence. 

The question as to whether the whole of the 
Rs. 3,000, was advanced requires a little more con- 
sideration. The Plaintiff relied entirely upon the 
estoppel arising from the statement of the advance of 
that sum in the lease and the Bonds. 

The Defendant proved that the Plaintiff paid only 
Rs. 500 on the date of the execution of the Bonds, and 
that when the agreement of the 25th of November, 
1851, was executed, a further sum of Rs. 500, was 
paid. If the genuineness of the agreement of the 
25th of November, 1851, was established, it expressly 
states that Rs. 1,052 only had been paid. It is 
difficult to reconcile the mode in which the Plaintiff 
conducted his suit with the idea that- he had really 
paid the Rs. 3,000 to the Defendant. He is a 
Merchant at Madura, keeping Books, as a matter of 
course, in which all his transactions would be entered. 
He might have presented himself as a witness, have 
proved the advance of the Rs. 3,000, and have 
vouched the entries in his Books in support of his 
evidence. This course of proceeding would not only 

n n 2 
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Jiavt! established the lioiiesty of his case, but have 
ji^oiie very far to show that the agreement of the 25th 
ot‘ Nouember^ 1851, with its statement of the advance 
of only Hs. 1,052, could not have been signed by 
him. 


But notwithstanding the prejudice which arises to 
the Plaintiff’s case from Ids not appearing as a 
witness to facts peculiarly witldn his knowledge, and 
especially to disprove his signature to the document 
of the 25th of Novetnher, 1851, that document is 
si ill exposed to all the improbabilities which surround 
it on (wery side. The Defendant ’s case represents 
the Plaintiff as so anxious to procure the lease in 
<luestion that he bribed the Defendant's servants and 
friends to assist him in his endeavour to obtain it ; 
and yet, succeeding in his object, as having agreed a 
little more than two months afterwards to surrender 
the right which he had acijuired by such improper 
means, upon non-payment of a sum of Rs. 1,948, 
within live days, and as having been \inable to raise 
such a comparatively small sum to save this valuable 
interest from forfeiture. 


It is a 
huise was 


circumstance worthy of remark that the 
registered immediately after its execution, 


but the alleged document of the 25th of Noremher, 


1851, was never registered at all. Now, althoxigh it 

might not have been one which it was absolutelv 

« 

necessary to register, yet when a lease wms recorded 
which so seriously affected the interests of the 
Zemindar, it might have been expected that an 
instrument which five days after its execution had 
actually put an end to the lessee’s right to the lease, 
would have been placed upon the register as a matter 
of ordinary prudence and precaution. 
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One circuinstaiice of improbability suggested by 
the High Court of Judicature must be dismissed as 
having arisen from a misapprehension of the facts. 
Thev say, “The lease in issue was on a stamp, the 
iiislvuuient to cancel it is on unstamped ijapev; and 
it is highly improbable that the precautions taken in 


this respect to tortity the lease should not have been 
adopted to strengthen and place as Tar as possible 
beyond question an instrument obtained to make void 
the lease, if such instrument were genuine. ’ ' The 
tact, however, is, that both the lease and the instru- 


ment were originally without stamps, and upon both 
the penalty was paid for stamping them to render 

(hem admissible in evidence. 

# 
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Bui a further improbability arises from the cir- 
cumstance that after the Defendant had obtained this 
instrument, and the terms of it had not been complied 
with, he allowed the lease and the Bonds to remain 
in the Plaintiff’s possession for upwards of six years 
without any attempt to obtain them from him, except 
what he states in his rejoinder, “That the .money 
he was to pay back was ready, and the Plaintiff was 
searched for and could not be found. ’ ’ There is 
no evidence of this alleged fact, and it is highly 
improbable that the Plaintiff, who was carrying on 
business at Madura, should have eluded the Defen- 
dant’s search during so many years. But if he was 
thus continually endeavouring to escape the fulfilment 
of his undertaking, it is the more extraordinary that 
the Defendant should not have instituted a suit 
against him to compel him to deliver up the lease 
and the Bonds upon payment back of the money he 
had received, and which he alleges that he was ready 
to pay. 
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But all these impi'obabilities are as nothing, in 
coinpai’ison with that which arises from the conduct of 
the Defendant in the present suit. The object of 
this suit is ^ to obtain a decree to enable the Plaintill 
to collect all the revenue of the Ztmindarij, to which 
he claimed to lie entitled under the lease granted to 
him by the Defendant. 

If the Defendant’s case founded upon the docu- 

ment in question was a true one, he had a shoit and 
conclusive answer to the Plaintiff, and it is not 

unfair to presume * that it would at once have been 
brought forward. It is not pretended that there is 
any distinct allusion to such a document in the 
Defendant’s answer, but certain vague and doubtful 
expressions are relied upon, as showing that it must 
liave been in existence at this time, although not 
sjiocifically mentioned. But if this were the case it 
is most unac'countable, that the Defendant should 
liave left this comjilete answer to the Plaintiff s case 
to the last stage of his pleadings, and even then 

have introduced it almost incidently as part of a 

narrative of the transactions between them. 


One other circumstance may be mentioned as 
prejudicial to the notion of this being a genuine 
document. The Defendant himself put in evidence 
a Bond, dated the 1st of September, 1856, executed by 
Mutta Pillai to the Plaintiff for the payment of a 
sum of Rs. 250, within ten months, from the profits 
derived from one eighth share of the Zemindary, 
and from the income of his own lands. The lease 
of the Zemitidary was to commence in 1857,' and 
Mutta Pillai would then be put in possession of his 
share. Miitta Pillai was the manager of the Defen- 
dant, and it is hardly possible to believe that if tfie 
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document in question had ever been executed it 
should have been unknown to him, and that he 
should have been dealing with an interest in 1856 
which had ceased to exist in 1851. 
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All these strong improbabilities the Defendant had 
to overcome before he could fairly expect that reliance 
would be placed upon witnesses, however numerous, 
to the execution of a document upon^ which his own 
conduct had thrown so much suspicion. All the 
facts were within his own knowledge, and yet he 
did not tender himself as a witness to strengthen the 
evidence which both from the station of the witnesses 
produced by him, and from the general character 
of their testimony, is extremely untrustworthy. No 
satisfactory explanation was even attempted of any 
of the extraordinary circumstances accompanying and 
following the supposed agreement, and the effect of 
them is not to be weakened, much less avoided, by 
the observation of the Civil Judge, that '“there is no 
accounting for a native’s acts.” Their Lordships 
think that the High Court of Judicature were war- 
ranted in their conclusion, that “upon consideration 
of all the circumstances affecting the credibility of 
the witnesses and the whole of the evidence, together 
with the probabilities and improbabilities of the case, 
the document had not been proved to be a genuine 
and binding instrument.” 


In adopting this view their Lordships are anxious 
to preserve to the Appellant all the rights which 
arose to the Zemindar out of his dealings with tht? 
Eespondent. Although the Respondent may be 
entitled to possession under the lease, yet it may be 
at least questionable whether the transaction did not 


402 


CASES IN THE PlllVY COUNCIL 


1 >' 65 . 

Kama LA 
NAlCKtN 
v. 

riK'HA- 

('001TY 

(HETTY. 


(>j)(.‘ral(‘ HH'iT'ly us u security lor the money advanced, 
and agreed to be advanced, and wliether the Zeinindar 
would not have been entitled to redeem. Again, 
the unwillingness ol' the Respondent to appear as a 
witness, knowing that it was not only asserted that 
he had not advanced tlie lull sum agreed upon, but 
als(» that he was charged with imposition and Iraud, 
inakc's it extremely doubtlul whether the Zanindar 
(*ver received the whole amount of Ks. 3,000. Their 
Lordshij)s will, therefore, humbly recommend to Her 
Majesty that the decree of the High Court of Judi- 
cat\ir(' in favour of the Respondent for possession 
of tlu‘ Zcuiindarif under the terms of the lease be 
affirmed with costs, but with a declaration that it is 
to b(‘ without prejudice to tlie claim for redemption 
(if any) to which the Appellant may be entitled, 
and to any (piestion which may be raised as to the 
amount actuallv advanced to the Zemindar by the 
Respondent. 



ON. APPEAL FROM THE EAST INDIES. 


40H 


PuANKisHKN J?AUL Chowduy - . - - Appellant, 

AND 

Mothooramohun Paul Chowduy - - Respondent.^ 

On appeal from the Sadder Dewannp Adaivlat 

at Calcutta. 




Hindu haw — Partition — Snhsc(iucnf reunion — Effevt of — Presumption 
of joint property — Self-acqitisiiion:^ — Onus. 

An adult brother, a nieinher of a joint niidivide<l Hindoo family, in 
conseciueiKO of disputes, separated from the family. As no regular par- 
tition of the estate was made, the lauds remained nndi>dded, and eaeh 
member took Ins share of the rents. After a short separation, 
the brother returned to the family, and it was by a deed of 
Unpshoputfur, or settlement, agreed that the aequisitions made 
by the elder brother during the se])aration should go into tlie joint 
funds. During the separation the elder brother i»ureha8ed a Putncc. 
Tatook. Held, that the reunion of the brother to the family reiiiitted 
him to his former status, as a member of a joint Hindoo family, and 
that he was entitled to share in the purchase, as it must be presumed to 
have been made out of the funds of the joint estate. 

The i)resumptiou of Hindoo law is, that property not shown to be 
sei>arate is joint, and the onus probandi lies on the party claiming it as 
separately acquired. 

The parties to this appeal constituted a joint un- 
divided Hindoo family. The suit was brought by 
the Appellant in the Zillali Court at Nuddea against 
his brother, Nobokishen Paid, deceased, and now 
represented by his son, the Respondent, to recover, 
after crediting the Defendant with certain moneys 
])aid, a balance of Rs. 8,244. 8a., together with in- 
terest thereon, mahing together the aggregate sum of 
Rs. 16,489 alleged to be owing from him, in respect of 
the moiety of the purchase money of a Putnee Talook; 
after an account taken of the reception of the rents 


* Present: Members of the Judicial Committee . — The Right 
Hon. Lord Chelmsford, »he Right Hon. Sir James William Colvile, 
and the Right Hon. Sir Edward Vaughan Williams. 

Assessor : — The Right Hon. Sir Lawrence Peel. 
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of the family property in which it was alleged the 
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The Respondent’s defence was, that the Putnee 
Talook had been purchased out of the joint family 
acquisitions; and upon that issue the case was tried 
by the Principal Sndder Ameeii. The suit was 
dismissed by that Court, as well as bv the Svdder 
Dewauny Adatvlut to which an appeal was made, 
and from whose judgment the present appeal was 
brought. 


The question turned upon the effect of the evi- 
dence adduced. The general facts, as well as such 
parts of the evidence essential to the comprehension 

of the case, will be found in the judgment of tlieir 
Lordships, 


Mr. Rolty Q.C., and Mr, Leith, for the Appellant, 

Contended, that the case made by the evidence 
was, that the purchase of the Putnee Tniooks in 
question was made by the Appellant, and that 
the Respondent was a sub-purchaser of a moiety 
from the Appellant ; thereupon he became liable 
for the payment of one moiety of the purchase 
money, and that though the Defendant pleaded that 
the purchase money was paid by the Appellant out of 
their joint moneys, and, therefore, nothing was due 
from him in respect of the sub-purchase, yet he had 
failed to establish such fact by evidence, and they in- 
sisted that the Respondent was estopped from entering 
into evidence on that point by a deed of Unysho- 
puttur, or settlement, of the 28th of July, 1848, 
made between the Appellant and the Respondent’s 
father, 
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The Attorney-General (Sir K. Palmer, Q.C.), 
and Mr. W. H. Melvill, appeared for the 
Kespondent, but were not called upon by their 
Lordships, whose 

Judgment was delivered by 
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The Right Hon. Sir James W. Colvile. 


Their Lordships are of opinion that no ground has 
been shown for disturbing either of the decisions 
below, and, therefore, they do not think it necessary 
to call upon the Respondent’s Counsel. 


The case turns almost entirely upon the construc- 
tion to be given to the deed of Ungshobodhareet 
Puttur. That deed not only defines the rights and 
obligations of the parties, but it contains a narrative 
of the facts of the case upon which we can rely, as it 
is a statement in which both parties joined, at a time 
when there was apparently no difference between 

them. 


It appears, then, from that deed, that this was a 
joint Hindoo family, consisting of the Appellant, and 
the Respondent, and a younger brother of the halt 
blood, who was a minor, and is since deceased. 
They were, in all respects, a joint and undivided 
family. In the year 1254 B.E., there were disputes 
between the adult brothers, and they separated, but 
there was no regular partition of the estate. The 
effect of the separation was that the lands remained 
undivided, but each brother, being no longer a 
member of a joint Hindoo family, took his share 
of the rents. 

It appears from other parts of the Record, and 
although it is not very distinctly stated in the deed, 
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against the elder brother, who had been the manager 
oi‘ the estate, in respect of the rents and 
received previous to the partition. That is 
distinctly in the judgment of the Suddcr 
where the Judges say, “We find that the 

tiff's Pleader admits that up to 1253 his 
as elder brother, made all the collections, and 

held all the joint funds of the family. That 

% 

altHough a separation took place in 1253, and 

the Plaintiff was bound to give a full and honest 

account ot his management, no such accounts were 

ever rendered for the satisfaction of the brother 
Defendant.” 

The separation ol the two brothers continued for 
little more than elevcm months; they then agreed to 
come together again, and this deed was executed. 
The deed .states that, during that period, the elder 

brother had entered into a treaty for the purchase 
of the .Put nee Talooh, the price of which, is the 
subject of the pre.sent contention; and further, that 
the youngest brother having died, and his mother 
having taken his share by inheritance, Prankisheii 
Paul Chowdrij had pui'chased that share from her, 
subject lo an annual payment of Rs. 1,200. 

On the reunion of the two brothers, which of itself 

reinitti'd them to their former status as members of 

a joint Hindoo family, it was expressly agreed that 

those acquisitions which the elder brother had made 

whilst the separation continued, should all go into tlu« 

joint fund, and the deed provides the terms upon 
which that should be done. 

Now, the material parts of the deed with respect 
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to these transactions are these : first, there is a recital 
‘‘that I, Prmikishen Paul Choivdry, by contracting 
loans, negotiated to take in Ptitnee Turruff Mnnseh- 
j)ore and Dhee Rajapore, benamee in the name of my 


relativey Smnboodchimder Singh, inhabitant of Dow- 
lutgunge, and advanced the byana, or earnest money.” 
Then it states, “Afterwards a settlement was effected 

I ' 

between us brothers, and again the entire property 
came into our ijmallee possession, as it had been 
before, and the PtUnee, &c., that liad been recently 
purchased also came under the ijmallee settlement, 
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and of the balance of the consideration or purchase 
money of the aforesaid Mnnsebpore, &c., taking no 
pntnee, some was paid by us two from our private 
funds and some portion by loans raised in bonds given 
by us respectively, and by granting durputnee pottahs, 
and we obtained a Pottah of the said Putnee, and 
both brothers remained in ijmallee possession, having 
taken from, the aforesaid Singh an ikrar or acknow- 
ledgment of the benamee; at present we two brothers 
have brought under ijmallee the entire hereditary and 
acquired property, and that which has been recently 
acquired as putnee, and all real and personal property, 
have made this condition and settlement that from 
hence the whole is tq remain ijmallee, and that such 
property of the share of liamkishen Paul as I, Pran- 


kishen Paul, had purchased and held under a per- 
petual Pottah was likewise to become ijmallee and 
held by us in possession in equal shares, and that w(‘ 
two brothers will pay the profits of the said property 
to our step-mother, and that whenever we, or our heirs, 
share and take the aforesaid and other property, w<^, 
or our heirs in such case, shall equally share and take 
our said deceased half brother’s property, and not 
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more, and the shares of the same shall never be 
more or less.” 

I 

In sliort, it is expressly provided that the entire 
property, wliether ancestral, or then acquiied, oi 
thereafter to be acquired, is to be joint, and enjoyed 
in equal moieties. Then follow certain directions 
for the management of this joint estate, including 
provisions for giving the elder brother a larger share 
in such management, all of which are immaterial to 

the present case. 


Then follows that which appears to their Lordships 
to be one of the most important provisions in the 
deed, it is to this effect, “All the money that has 
been borrowed on our joint Bonds, and that which 
1, Prankishen. Pauly had borrowed during the time of 
our separation, on bonds given in my own name, and 
which said money has been paid as the consideration 
or purchase money for the puiuce of Turruf Mun- 
aehporc and Dehee Rajapoor, shall all be accounted 
as our ij)u(illec debt, and the said ijmollcc debt shall 
be liquidated by us out of the proiits of the ijuiallec 
property. ’ ’ As llieir Lordships understand that 
stipulation, it provided that whatever Praukishen 
Paul had borrowed on Bonds given in his name, 
or whatever the two had borrowed on their joint 
security, in order to provide the consideration money 
paid for the purchase ot‘ these two Putuees, should 
be a charge on the joint estate, and should be 
liquidated out of the joint property; but they can 

iind in that no provision whatever for the repaynieTd, 

• » 

out of the joint property, to, the elder brother, of any 
funds whicli he might have advanced, or might have 
alleged that he had advanced, on the same account, 
out of his private money. The deed is, upon that 
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point, entirely silent, and, as one of their Lordships 
observed in the course of the argument, it would be 
a strange thing to infer from this silence an implied 
promise to pay the sum sought to be recovered in 
this suit. 

Then follow provisions to which we shall after- 
wards refer, providing for the event of a subsequent 
disagreement between the parties, and a second 
partition, and then comes this stipulation: — “No 
party shall make any claim hereafter upon the other 
on account of any cash having reference to the 

former ij malice period, that is, for the time anterior 

% 

to the year 1254 b.s. I, Prayikishen Paul, have ho 
claim upon you, Nobohishen Paul, on account of the 
price of the real and personal property of Ramkisheu 
PaiiPs share, for which 1 had obtained a perpetual 
Pottah, and which I had obtained in the way of a 
purchase, and whatever writings have been executed 
and given by me to our step-mother, we both shall be 
bound to comply with the conditions thereof.’’ Now, 
those last words show that although Prankishen Paid 
may have paid out of the money which he had 
collected formerly, or out of private resources, or in 
any way, for the share of his half brother, yet he 
tlirows all that into the joint concern, and there is 
no claim to be made upon the younger brother in 
respect of that acquisition. That is express. Again, 
there is, no doubt, a general covenant or agreement 
that no claim shall be made upon him in respect 
of any moneys for which he may have been ac- 
countable in respect of those earlier collections. 
And Mr. Leith relies upon that as an answer to that 
portion of the Respondent’s case which rests upon 
the assumption that the moneys which are in dispute 
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caine out of these former collections, and were 
applied by Prankisheu Paul to the purchase of the 
Putnee Talooks. But it seems to their Lordships that 
the whole deed must be taken together, and as one 
general compromise; and if they are right in their 
construction of the former clause, that there was no 
provision made for the payment, or the adjustment 
of the price ot‘ the Pntnecs, except in so far as it 
('onsisted of borrowed money, which was to be paid 
out of tlie assets of the joint estate; then, when they 
(ind afterwards ar» agreement that there shall be no 
account in respect of the former collections, the two 
must be taken together, and must be construed to 
import that whilst, on the other hand, the elder 
brother makes no claim in respect of any moneys 
which he may have applied in that way, so, on the 
other hand, the younger brother says, i will make 
no claim for any monies ultra that, and 1 will treat 
the whole account as setlled and closed by this 


arrangement. 


Therefore, upon this deed if it stood alone, it 
would be very difficult to say how the present claim 
<;ould be supported. 

We find, however, that the case which the parties 
(‘ontemplated really happened, and that after a short 
p(‘riod of reunion they again separated, and the deed 
of partition, which, though not printed in the record, 
has been produced to-day and is now before us, was 
executed. We find in that deed no provision at all 
I’or such a claim as this, while we do find a provision 
lor the payment of those debts which, upon the con- 
strucdion wliich we have put upon the clause, really 
would fall upon the joint estate. That provision 
Imports, ‘ ‘ that the money borrowed under simple 
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and mortgage Bonds is to be liquidated by both in 
equal portions.” Therefore, the subsequent deed of 
partition seems to be entirely consistent with what 
was contemplated by the former deed, and does not 
in any way re-open any of the accounts settled by that 
deed. 

It would, then, as it seems to us, be extremely 
difficult to support the case made by the Appellant, 
even supposing that the funds in question were really 
his private funds. If, indeed, the sums mentioned 
in the jum^na khurruch, which seems to have been 
used originally to meet the fraudulent claim of the 
trustee, to hold the Putnee Talooks as his own, if 
those sums, though described as coming from the 
private funds of the Appellant, had been alleged 
and proved by him in this suit to have been money 
actually borrowed on Bond or otherwise, and had 
been so brought within the stipulation of the deed, 
the case would have been very different. But no 
such issue was raised by the Appellant. 

The issue of fact upon which the parties went to 
trial was raised by the other side, and, as ultimately 
settled, was this, “whether it was true that the 
Plaintiff had, out of his own funds, paid the sum of 
Rs. 20,120, or that the said amount had formed a 
part of the ijmallee funds of the two parties.” The 
Appellant gave no evidence on this issue ; the Re- 
spondent examined four witnesses upon it, and it was 
found in his favour. Their Lordships have no doubt 
of the propriety of that finding. It is not even 
alleged upon these proceedings, that the parties 
originally had any separate property; the presump- 
tion of Hindoo law in such cases is, that property 
not shown to be separate is joint; and it is an 
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1865 . admitted fact that the Appellant was long in the 
prankishen management of the joint estate, had received the 
chowd^ry collections from it, and was accountable for them to 
MOTHOORA- younger brother. And if the moneys employed 
MOHUN ill the purcliase of the Talooks formed part of those 

Paul ^ ^ 

CHowDRY. so drawn from the joint estate, it follows that the 

Kespondent on the reunion was entitled, upon the 
general principles of Hindoo law, and independently 
of the express provisions of the deed, to share in 
them, as acquisitions made by the use of the joint 
funds. 


Their Lordships are, therefore, of opinion that the 
decree of the Courts below were right ; and they 
have no difficulty in determining humbly to recom- 
mend to Her Majesty that this appeal be dismissed 
with costs. 
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Sheonath, alias Burray Kaka 

AND 

Ramnath, alias Chotay Kara 


- - Appellant, 


- - Respondent.^ 





On appeal from the Court of the Judicial 

Commissioner of Oxide. 

Arbitration — Referencte &i/ Court mthout cotisent of parties — Award if 
binding on objecting party — Tnterfocutory order not appealed agaimst 
— If can be attacTced in appeal against final decree. 

No power is vested in the Court of the Civil Judge at LucTcnow, under 
the provisions of sees. 312 and 314 of the Code of Civil Procedure (Act, 

No. VTII, of 1859), which is in force in Oude, to refer the decision of any 
issue raised in a suit to Arbitrators nominated by the Court against the 
protest of one of the parties. 

An Award, founded on such a reference, held on appeal, not binding 
on a Defendant and set aside, as the parties must either name the Arbi- 
trators, or consent to the nomination of them by the Court. 

A party is not bound to appeal from every interlocutory Order which 
is a step in the procedure that leads to a final decree. It is open on 
appeal from such final decree to question an interlocutory Order, 

In this case the suit was instituted by the Respondent 28 th Nor, 
against the Appellant in the Court of the Civil Judge 
at Lucknow. The parties were cousins, natives of 
Lucknow, j ointly interested in certain ancestral 

•Present: Members of the Judicial Committee, — The Right 
Hon- Lord Chelmsford, the Right Hon. the Lord Justice Knight 
Bruce, the Right Hon. the Lord Justice Turner, the Right Hon. 

Sir James William Colvile, and the Right Hoo. Sir Edward 
Vaughan Williams. 

— The Right Hon. Sir Lawrence Peel. 

a Q 
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estates. They also carried on business in co-part- 
nership as Bankers and Merchants. The business in 
M’hich tliey were engaged was carried on by them in 
three KotJires, or Firms, styled Hurjus Roy <& Gufh 
f/aram, and two otlier names. Disputes arose between 
tliem, and, to a certain extent, a partition of the joint 
])roj)erty was made, leaving open the debts due to 
tlie Firms up to the date of the partition, Farigh- 
khutfecs or mutual releases, were executed upon that 
footing. Notwithstanding this partition, the disputes 
between the parties relative to their rights continued, 
and after an ineffectual attempt to settle these dis- 
))utes by a reference to Arbitrators, which was never 
carried into effect, the Respondent instituted the 
present suit against the Appellant. By the plaint, 
a general account and partition was prayed for, on the 
allegation that no account had been settled between 
the parties, and that the releases given on the execu- 


tion of the before-mentioned arrangement were not 
o|)erative, as no partition had taken place. 

The suit went through its various stages; but as 
the material (piestion on appeal was narrowed to a 

single point, namely, whether it was competent to the 

% 

(^ourt under the Civil Procedure Act, which is in 


force in Oude, to refer one of the questions at issue 
to Arbitrators nominated by the Court, against the 
))rotest of the Defendant, it is not necessaiy further 
to state the proceedings, which are fully detailed in 
their Lordships’ judgment, 

'^riie Civil Procedure Act of the Legislative Council 
ot ImliOf No. VIII. of 1859, entitled “An Act for 
simplifying the Procedure of the Courts of Civil 
Judicature not established by Royal Charter/’ secs. 
ol2 and 314, upon which this question was decided, 
provide as follows; — 
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By section 312, it is enacted, that “If the parties 
to a suit are desirous that the matters in difference Sheonath 
between them in the suit, or any of such matters, Ramnath. 
shall be referred to the final decision of one or more 
Arbitrator or Arbitrators, they may apply to the Court 
at any time before final judgment for an order of 
reference,’’ and 

Section 314, declares that “The Arbitrator or 
Arbitrators shall be nominated by the parties in such 
manner as may be agreed upon between them. If the 
parties cannot agree with respect to the nomination 
of the Arbitrator or Arbitrators, or if the person or 
persons nominated by them shall refuse, to accept the 
arbitration, and the parties are desirous that the 
nomination shall be made by the Court, the Court 
shall appoint the Arbitrator or Arbitrators.” 

The Eespondeiit put in no appearance to the appeal, 
which was, consequently, heard ex parte. 

The Attorney-General (Sir R. Palmer, Q.C.), 
and Mr. Leith, for the Appellant. 

As the Appellant refused to agree to the persons 
nominated by the Judge of the Civil Court as Arbi- 
trators, upon the issue referred to them, the Award is 
not binding on him. The Arbitrators were, in ■ the 
absence of the Appellant’s consent, never legally ap- 
pointed, so as to enable them to act as Arbitrators; 

Code of Civil Procedure, Act, No. VIII. of 1859, 
secs. 312, 314. The Award, therefore, must be set 
aside and the case remitted to the Court below. 


Judgment Avas reserved and now delivered by 
The Right Hon. Sir James W. Colvile. 

The Appellant and Respondent are first cousins. 


22nd De 
1865. 
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and natives of huchnow, and were formerly jointly 
interested in certain ancestral property, and in the 
business of three Kothees, or Firms, the styles of 
which were Hiirjus Boy <& Gunyaram, Gvngdram (& 
Juggurnath, Sheonaih & Bamnath. Each appears 
to have heen also possessed of separate propertj\ 

In 1859 they made a partition, as far as they then 
could, of their joint property; and on the 16th of 
September of that year they interchanged Farigh- 
khutteefi, or instruments of mutual release, of which 
that executed by the Respondent, after stating that 
the two parties were jointly interested in the before- 
mentioned firms, and had settled the accounts of them 
amicably, and had made an equal division of the 
entire ancestral property, moveable and immoveable, 
cash, promissory notes, &c.; and after formally 
abandoning all claims on account of tbe said firins 
against tbe Appellant and his heirs,— contained this 
passage, “But I have a claim to an equal share of 
such moneys as may be realized on account of debts 
due to these Firms on this date, and I also hold 
myself liable for a moiety of such sums as may be 
due by these Firms up to this date.’’ 


In 1861 there was a dispute, the precise nature of 
which is not disclosed, between the cousins respecting 
the division of the paternal estate, and the debts due 


;o or by the Firm of Sheonath S Bamnath; and they 
igreed to refer the matters in dispute to the arbitra- 
tion of five persons, named llyder Jlosein Khmi, 
Meer Wajid All. Mr. Jocoh Johannes, Sah Mukhwi 
LaU, and Girdharre haU. A written agreement to 
effect was executed by each on the 8th of 3/fli/, 


1861 ; but tbe Appellant afterwards drew back from 
bis agreement, and refused to have it registered; and 
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nothing came of this attempt to settle the dispute by 
arbitration. 

In September, 1861, the Respondent, Bamnath, 
instituted this suit against the Appellant. The 
plaint sought a general account and partition; it 
alleged that no account had ever been settled 
between the parties; it mentioned the execution of 
the FarigJikhuttees, but alleged that there had been 
no partition, as stated in them; that the partition 
was intended to take effect after a settlement of 
accounts, when the Farighkhuttees were to have been 
registered ; and that, in the meantime, they had 
remained with the Appellant as incomplete instru- 
ments. It referred, also, to the agreement for a 
reference to arbitration, but only as evidence that 
the whole property still remained undivided. 

The cause was tried by the Civil Judge of Lucknow 
(Mr. E. G. Fraser), with the assistance of a jury, and 
his decree, founded on the findings of the jury, estab- 
lished that there had been an actual partition and 
division of the joint property; that the Farighkhuttees 
had been executed on the footing of it, without taint 
of fraud, and that the Respondent had failed to prove 
that he had any interest in a fourth Firm which the 
Appellant carried on under the style of Bamnath 
Bughonath. It also decided against the Respondent 
a question in the suit touching the profits made 
by the Appellant by means of sale and purchase of 
Government notes during the rebellion. 

The Respondent appealed against this decision to 
Mr. Campbell, then the Judicial Commissioner, who 
by his Order of the 15th of May, 1862, affirmed it 
on all the points raised by the appeal. His judgment, 
however, contained these passages: “But it seems 
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clear tliat there is one account between the parties 
still quite unadjusted, vis., the division of the out- 
standings, which was left open at the time of the 
division of assets. I think it would be proper that a 
sum in satisfaction of all claims on this account should 
be awarded to Plaintiff, so as to settle the matter, and 
I remit the case to the Judge to decide that point. 
If possible, a decision should be obtained from the 
arbitrators previously appointed by the parties.” And 
again, ‘ ‘ There was something very considerable to 
1)0 settled that still remains to be settled, and I 
trust that, in accordance with my Order, the Judge 
will manage, by a successful arbitration, to give the 
Plaintiff a fair equivalent for his share in the out- 
standings of the three firms.” 


X 


The effect, therefore, of this Order was conclusively 
to limit the claim of the Respondent to his share in 
the outstandings of the three Firms; and to direct, or 
at all events to suggest, that that claim should be 
enforced not by taking the accounts upon the footing 
of the Fariflhhhuttevs in the regular way; but by 
giving him a lump sum as the value of his interest 
therein, and that such value should be fixed by the 
Award of the Arbitrators to whom the parties had 
formerly proposed to refer tlieir disputes. 

The cause being thus remitted to the Civil Judge, 
that Officer, on the 7th of June, *1862, made an 
Order, whereby he referred to four out of the five 
A rbitrators formerly named (the fifth, Girdhwee 
Lalt, having left Lucknow) the decision of the fol- 
lowing questions: first, what accounts remained 
unadjusted between the parties; second, what amount 
of outstandings remained then unrealized and undi- 
vided; third, what amount should be given to the 
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Plaintiff (the Respondent) as an equitable acquittance 1^65. 
of his share therein. He directed the Arbitrators Sheonath 

to file their award within two days, and empowered Ramnath. 
them, should they be equally divided in opinion, to 
elect an umpire. 

The Appellant did not acquiesce in this Order. 

On the 10th of June, 1862, he petitioned the Judicial 
Commissioner against it. In his petition he stated, 
that he had no objection to the Order of the appellate 
Court referring the question of joint but divisible 
debt to arbitration, but that he objected, on the 
grounds therein stated, to the Arbitrators to whom 
the Civil Judge had referred the case, and requested 
that other Arbitrators might be selected by the 
parties, and that his case be referred to them. The 
Order of the Judicial Commissioner on this petition 
was in these words: “It is in the Judge’s discretion 
to employ the Arbitrators formerly named by the 
parties, or to arrange new ones if he can. I do nof 

think it possible that a complicated account can be 

settled by a jury.” 

% 

The Appellant being thus referred back to the 
Civil Judge, presented on the 13th of June a petition 
to that Officer, in which he reiterated his objections 
to the Arbitrators named, and begged the Judge, as 
authorized by the Judicial Commissioner, to dismiss 
them, and to order “other Arbitrators to be named, 
composed of such parties as I and the Plaintiff may 
select.’’ This application was on the 23rd of June, 

1862, rejected by the Judge, who gave the following 
reasons for his decision: “I see no reason to change. 

I acted on the Judicial Commissioner’s Order, and 
transfeiTed the case to the old PimJhes. If their 
work, Avhen it comes in, prove open to snspicion, or 
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is anywise unsatisfactory, I shall not decide upon it, 
SHEONATH but I think it desirable to have the fullest light they ^ 
ramnath. can throw on the matter. If they are pai’tisans, and 

g’o in favour of Plaintiff unduly, they will still have 
to show grounds. If they go against the Plaintiff, 
whose friends they are said to be, it will be all the 
more satisfactory to the Defendant.” Against this 
last Order the Appellant appealed by petition dated 
the 25th of Jyne, 1862, to the Judicial Commissioner, 
whose order thereon was in these words, “I wll not 
interfere in this stage.” 

The Appellant afterwards, and before any Award 
was made, presented two further petitions to the 
Civil Judge. The first of them is dated the 22nd 

of July, the other the 19th of August, 1862. In 
these, after referring to his ineffectual protests against ^ 
the nomination of the particular Arbitrators, and to 
the determination of the Judge not to change them 
unless they proved themselves partial and unfair, he 
objected to their mode of proceeding. And in the 
last petition, he expressly asked that their Award 
might be set aside, and that new Arbitrators might 
be appointed in their stead, by which means justice 

might be done him. 

The Arbitrators filed an Award about the 20th of 
August, 1862, on which day it was returned to them 
by the Judge for amendment as to its form. It was 
filed in its amended form on the 25th of that mouth. 

Its effect was, that the amount which the Respondent ^ 
could fairly claim from the Appellant in respect of 
the outstandings was Rs. 66,090, besides one moiety 
of a judgment debt which had been recovered in the 
Civil Court of Caunpore. and was described as the 

“ /f decree,” 
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On the 4th of September, the Award was discussed 
before the Civil Judge. He overruled the Appel- 
lant’s objections to it; observed that it did not 
include the sums due to the firms on mortgage, and 
that the question to what the Plaintiff was entitled 
in respect of these must be referred back to the 
Arbitrators. His decree was to this effect: “I accept 
the decision of the Arbitrators, awarding Rs. 66,090 
to the Plaintiff as equivalent for all outstandings 
except the mortgages, and half of the Rusdkan decree.” 


Against this decree the Appellant, on the 16th 
of October, 1862, appealed to the Judicial Commis- 
sioner. The Order passed by him on the following 
day was in these words: “Case is not completed; 
appeal will be heard when the whole is complete.” 


On the 20th of December, 1862, the Arbitrators, 
to whom a fifth {Ihtimamood DowlaJi) seems to have 
been added, made their Award in respect of the 
mortgages. The effect of it was that a further sum 


of Rs. 15,000, should be paid on this account to the 
Respondent by the Appellant. 

On the 22nd of December, 1862, the Civil Judge 
adopted this finding in spite of the Appellant’s 
objections, and ordered that he should within three 
months make good this sum, as well as those which 

by the decree of tlie 4th of September , he had been 
ordered to pay. 


The Appellant appealed also against this decree f 
the Judicial Commissioner. His petition of appea 
which is dated the 16th of March, 1863, atatei 
amongst other things, that the Arbitrators had bee 
challenged by him both in the Lower Court and i 
the Judicial Commissioner’s Court. This appeal, an 
that against the decree of the 4th of September 
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1865 . 1862, of which the consideration had been postponed, 

shkonath was brought before Mr, Couper, who had then become 
kAM^NATH Judicial Commissioner, in the place of Mr. Camphell, 

and he, on the 3rd of July, 1863, upheld the Awards 
of the Arbitrators, and affirmed both the decrees of 
the Civil Judge, 


Against this decision the present appeal is brought. 

Their Lordsliips will assume, and such is, in fact, 
tlieir opinion upon the facts before them, that if the 
([uestions which the Arbitrators have determined 
were properly referred to them, no sufficient grounds 
for impeaching their Award have been established. 
It has, however, been strongly urged at the Bar that 
it was not competent to the Judicial Commissioner, 
except with the consent of both parties, to vary, as 
he did vary by his Order of the 15th of May, 1862, 
the rights of the pai'ties under the J ariyhkhuttces, 
and to impose on the Appellant the obligation of 
purchasing the Respondent’s interest in the out- 
standings on a rough estimate of its value. Another 
objection to the proceedings — -and it is that oh wliich 
the petition of appeal chiefly insists is that the 
nomination of the particular Arbitrators by the 
Judge, without the consent and against the repeated 
protests of the Appellant, was altogether iiiegular, 
and that their Award is, therefore, not binding upon 

him. 


Their Lordships do not deny the force of the 
ari^uments addressed lo them on the first point, but 
tliey avo nevertheless of opinion, that the determina- 
tion of this appeal must depend upon the validity 
of the second objection; because if the nomination 
of the Arbitrators were regular, there is evidence in 
the petition of the 10th of Jirvc, and in other parts 
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of the proceedings, that the Appellant accepted the 1865. 
issue proposed by the Judicial Commissioner, and sheonath 
was willing that the accounts between him and the kamnaih. 
Respondent should be settled on that principle and 
by arbitration. 

That both points are open to the Appellant, 
although he has in terms appealed only against tlie 
final decision of the Civil Judge and the confirmation 
of it by the Judicial Commissioner, is, we think, 
established by the case of Maharajah Maheshiir Sing 

V. The Bengal Government (7 Moore’s Ind. App. 

* 

Cases, p. 302) (a). The appeal is, in effect, to set 
aside an Award which the Appellant contends is not 
binding upon him. And in order to do this he was 
not bound to appeal against every Interlocutory order 
which was a step in the procedure that led up to the 
Award. 

Was it, then, competent to the Judge to refer 
the decision of this question" to Arbitrators selected 
by him against the will and in spite of the repeated 
remonstrances of the Appellant? When the" suit 
was commenced, the powers and procedure of the 
Courts in Oude were still regulated by the Rules 
and Ordinances which had been passed by the 
Governor-General in Council in order to provide 
for the administration of justice in that Province on 
its first annexation? These were substantially the 

same as those which had previously been in force in 

« 

the Punjab, and- were known as the Punjab Code. 

But on the 6th of August, 1861, the Governor - 
General in Council, by a notification issued- under the 
385th section of Act, No. VITI. of 1859, extended 
to the Province of Oude the provisions of that Act 

(a) See also Forbes r. Ameeroonissa Begum, ante, pp. 340, 346. 
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(which is generally known as the Code of Civil 
Procedure), subject to certain exceptions and provi- 
sions, as from the 1st ot‘ January, 1862. The excep- 
tions are only live in number ; they are modifications 
ol' the 3rd, 17th, 111th, 172nd, and 205th sections 
oi* tlie Act, and none ol* them have any bearing on 
the questions raised by this appeal. At the date, 
therefore, ot* the Judicial Commissioner’s Order ol 
the 15th ol May, 1862, the Code ol Civil Procedure 
had thus been extended to and was in force in Oude. 

The 388th section ol that Code provides that 
from and alter the time when this Act shall come 
into operation “in any part ol tlie British territories 
in India, the procedure ol the Civil Courts in such 
pajl ol the said territories shall be regulated by 
this Act, and except as otherwise provided by this 
Act, by no other law or Itegulation." The only 
exception as to suits pending at the time when the 
Act shall come into operation is contained in the 
preceding section, and is in these words: “11 in any 
suit pending at the time when this Act shall come 
into operation, it shall appear to the Court that the 
application ol any provision ol this Act would 
deprive any party to the suit ol any right in relerence 
to the procedure ol the suit, whether ol appeal or 
otherwise, which, but lor the passing ol this Act, 
would have belonged to him, the Court shall proceed 
according to the law in lorce belore this Act takes 
effect.” There is no expression upon the lace of 
the proceedings ol an intention on the part ol the 


Judges below to suspend or modify the operation ol 
Act, No. Vlll. ol 1859, by virtue ol the provisions 
last quoted, or otherwise. Nor is it easy to see how 
the compulsory reference to arbitration which is here 
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complained of could have been brought within the 
delinition of a right belonging to the opposite party. 
Moreover, that party himself, in the proceeding, ap- 
pealed to certain sections of the Act as establishing 
the finality of the Award, thereby admitting that the 
reference was to be taken as made under the new 
procedure. Any larger powers, therefore, which the 
Judicial Commissioner and his subordinate may have 
possessed under the Punjab Code must be held to 
have been suspended on the 15th of May, 1862; 
and the only question is whether the subsequent 

proceedings were authorized by the Code of Civil 
Procedure. 

The 312th section of the Act provides, that if the 
parties to a suit are desirous that the matters in 
difference between them in the suit, or any of such 
matters, shall be referred to the joint decision of one 
or more Arbitrator or Arbitrators, they may apply 
to the Court at any time befor^' final judgment for 
an order of reference. The 314th section provides, 
that the Arbitrator or Arbitrators shall be nominated 
by the parties in such manner as may be agreed upon 
between them. If the parties cannot agree with respect 
to the nomination of the Arbitrator or Arbitrators, or 
if the person or persons nominated by them shall refuse 
to accept the arbitration, and the parties are desirous 
that the nomination shall be made by the Court, the 
Court shall appoint the Arbitrator or Arbitrators. 

These sections clearly import that the parties 

must either name the Arbitrators or consent to the 

nomination of them' by the Court. They are the 

only provisions which bear upon the subject; and it 

follows that the Code gives no authority to the Court 

to force, upon a reluctant party the decision of any 
?:-66 
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question 111 the cause by Arbitrators selected at its 
uiscretioii. it may be observed that the Fmvjub 
Code, Part ii., sec. 2, cl. 15, seems to require, as 
might be expected, equally with the Code o! Civil 
Procedure, the consent oi the parties to a relereuce 
to, and the appointment of. Arbitrators. 


Their Lordsliips need hardly observe, that if the 
iipp(_)iutun^iit oi tlic xirbitrutors in tliis caso was 
irregular, the irregularity was in no degree cured 
by tne lact that they were four out of live persons 
to whom the Appellant had on a former occasion 
agreed to refer the matters then in dispute between 
him and the iiespondent. That agreement to refer 
had proved abortive; the iiespondeut's suit was not 
brought to enforce it, but for the determination of 
the rights of the parties by the Court; and the ques- 
tion referred to the Arbitrators was an entirely new 
question, suggested by the Judicial Commissioner. 

Again, the appeal having been heard ex jjurte, their 
Lordships have felt bound to consider, whether this 
case could be brought within the principle of those 
authorities, which establish that a defect in the nomi- 
nation of Arbitrators, may be cured by the waiver 
implied from the act of the party iu going in before 
them, and taking his chance of a favourable decision. 
Their Lordships are, however, of opinion that the 
Appellant cannot be held to have forfeited in this 
manner his right to question the validity of these 
awards. From what has been already stated, it 
appears that his protests and appeals were frequent, 
and were repeatedly rejected as inadmissible by the 
Judges. Whatever part he took in the proceedings 
before the Arbitrators, he must be deemed to have 
taken under a continuing protest, and in self-defence. 
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Their Lordships, therefore, however much they 
regret the necessity of re-opening this litigation, feel 
bound to allow the present appeal. 


1865. 

^ 

Sheonath 

V, 

Ramnath. 


it is not improbable that the decrees impeached 
give no more to the Respondent than upon a proper 
adjustment of the accounts will be found to be his 
due. But this result has been reached by referring 
a question which involves a compromise of the strict 
legal rights of the parties, to Arbitrators who were 
not duly authorized to determine it. The consent 
of the Appellant was essential both to the form of 
the issue, and to the constitution of the Tribunal that 
was to decide it. It was wholly wanting to the one; 
if given at all to the other, it was, at most, a qualified 
consent. 


The only remaining question is, with what direc- 
tions this cause should be remitted to the Courts 
below f It will, of course, be open to the Judge, if 
both parties consent, to refer the question suggested 
by the Order of the 15th of May, 1862, or any 
other question directed to the ascertainment of their 
respective rights in the outstandings, to Arbitrators 
duly appointed under the Act, No. VIII. of 1859. 
But if the parties do not consent to any such mode 
of settling their disputes, it will be the duty of the 
Judge to adjust the accounts still unsettled between 
them in the regular way, by taking an account of the 
debts which were due to and from the three Firms 
at the date of the Farighkhuttees, and of what has 
been received and paid in respect thereof, and by 
whom; and by inquiring whether any and which 
of the debts due to or from the said firms, remain 
outstanding and unpaid respectively, and by ascer- 
taining what, upon the result of these accounts, is 
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1865. due from either and which of the parties to the othei 
sheonath ot them. Act, No, Vlii. of 1859, sec. 92, seems 
ramnath. to give to the Court the power of appointing a 

Receiver if one should be necessary. 

Their Lordships, therefore, will hmnbly recommend 
Her Majesty to reverse the decree of the Judicial 
Commissioner of the 3rd of July, 1863, and that of 
the Civil Court of Lucknow of the 4th of Scptenibei , 
1862, and to remit the cause to the Judge, with 
directions to wind up the outstanding concerns of 
the three Firms pursuant to the Farighkliiittees, 
unless the parties shall consent to any other mode 
of determining their rights in these outstandings. 
Their Lordships think that the Appellant is entitled 
to the costs of this appeal, and also to tlie costs of 
the Order of the 15th of May, 1862, and of the 
proceedings follo\ving upon it. 
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Tayammaul - - - - - 

AND 

SaSHACHALLA NaIKER AND ViRASAMI 

Naiker 

On appeal from the Sudder Dewamiy AdawUt at 

Madras, 

^videnc^Appreciatidyn^Duty of Court to weigh—Bispuied adoption and 
wilU-Concmrrent finding by lower courts— Interference by Pr^y 
Oounoil— Practice— Evidence of Couit witness— Value of, ^ 

In a suit which involved a disputed question of fact as to an alleged 
adoption and the due execution of a Will, the Court in India disregalrd- 
ing other evidence, reUed solely upon the evidence of a -witness examined 
at the instance of the Court itself. The effect of the evidence of th& 
^tness was to show that at the time of the adoption and execution of the 
Will, the alleged Testator was in a dying state, and, although at times roused 
to consciousness, was, from his enfeebled mind, incapable of understanding 
the acts he was represented to have performed: the Court below 
however, upon the evidence of this witness, as to his testamentary 
capacity, corroborated, as it thought, by a letter of the -widow of the 
alleged Testator, recognizing the adoption, and by her acquiescing in 
the performance of certain funeral rights of her deceased husband by 
the supposed adopted son, pronounced both the adoption and the Will 
to be valid. Upon appeal, held, that although as a general rule, in a 
question of fact, the Judicial Committee were unwilling to disturb the 
judgment of the Court below, yet that as if was the duty of the appellate 
Court to weigh the evidence and probabilities, and form an independent 
judgment, and taking into consideration the evidence regarding the 
state and capacity of the alleged adopter and Testator, they werte of 
opinion, that the evidence relied upon was so unsatisfactory, that neither 
of the decrees of the Courts below could be supported, and reversed the 
same with costs. 


- Appellant, 
Respondents,* 


The appeal in this case was brought from a decree 
of the Sudder Court at Madras, which Court aflSrmed 
a decree of the Civil Court of Cuddalore, in a, suit 
instituted by the first Eespondent, as guardian of the 


•Present: Members of the Judicial Committee , — The Right 
Hon. Lord Chelmsford, the Bight Hon. the Lord Justice Knight 
Bruce, the Right Hon, the Lord Justice Turner, the Right Hon. 
Sir James William Colvile, ' and the Right Hon. Sir Edward 
Vaughan Williams. 

Assessor : — The Right Hon. Sir Lawrence Peel. 

H H 


28th, 29th & 
30th Nov., 
1865. 
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second Respondent, a Minor, the alleged adopted son 
of one Balokrisfnania Naikcr, deceased, against the 
Appellant, the widow of Ba^cilxrifitnama Na-iker, and 
other Defendants, to recover the estate of Balakrist- 
vama Naiker in the possession of the Defendants. 
An alleged Will of Balakristvonw Naiker was also set 
np, which instrument, after reciting the adoption, and 
appointment of guardians to the second Respondent 
during his minority, purported to bequeath one-fourth 
of his estate to the Appellant, his widow. The fact of 
the adoption and execution of the Will were both denied 
by the Appellant. Witnesses were examined on both 
sides, whose evidence as to the adoption and execution 
of the Will was so unsatisfactory, that the Judge of the 
Civil Court of Cmldalorv called an independent witness, 
not named by either party, and upon whose individual 
testimony, in addition to an arzee sent to the Collector 
of the District informing him of the adoption, and 
alleged to have been signed by the Appellant, who 
lived in seclusion, the day after her husband’s death, 
\ho Courts in India pronounced both the adoption 
and Will valid. Hence the present appeal. 

The general facts of the case, and the effect and weight 
of the evidence, is stated in their Lordships’ judgment. 

The appeal was heard ex parte. 

Sir Hitflh Cairns, Q.C., and Mr. Pontifex, for 
the Appellants. 

The consideration of their Lordships’ judgment 
was adjourned, and now pronounced by 

The Right Hon. Lord Chelmsford. 

After stating the nature of the appeal, his Lord- 
shi]) proceeded as follows: — 

The claim to the property is founded on an alleged 
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adoption of the infant, Virasmni Naiker, by Balakrist- 
nama Naiker on the day of his death, on which day 
it is alleged, that he also executed a W^ill, by which 
he appointed the Respondent, Sashachalla Naiker, 
the uncle of the infant, and Deva'nayaga Naiker, the 
father of his wife (the Appellant), the g-uardians of 
his adopted son, and “to manage all the affairs,” till 
his adopted son came of age. 

The alleged adoption took place at 7 o’clock, and 
the Will was made about 9 o’clock, in the 'evening of 
the 30th of July, 1849. Although there was no 
necessary connection between these two 'acts, as the 
adoption might be good and the Will invalid, yet it 
is difficult to separate the different transactions of 'the 
day from each other, or to view them in any other 
light than as different 'parts of one arrangement. 

On the part of the Appellant both the adoption 
and the Will are disputed, the first by denying that 
it ever took place, and both upon the ground that 
B alakristnama Naiker was on the day in question 
utterly incompetent to perform either of the acts im- 
puted to him. ' 

The acts which are said to have constituted the 
adoption are described by all the witnesses in almost 
the same words (no unusual circumstance with Indian 
witnesses), but there is no reason to suspect that these 
acts were not performed; and the mere factum, of the 
Will appears to be sufficiently established by the 
evidence. 

There was no proof that application had been pre- 
viously made to the natural parents of Virasami to 
give their child in adoption, nor was it shown that 
B alakristnama Naiker had ever contemplated the 
adoption of this boy before the day in question. 

B B 2 
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1865. 'The acts were perforaied without much prepara- 
Tayammaul tion, and without many of the acciistomed ceremonies, 

hut it was admitted in argument that they were not 
essential, and that enough was done (if there were no 
other objection but the absence of these ceremonies) 

to constitute a legal adoption. 

The case was heard ex parte before their Lord- 


V. 

Sasha- 

CHALLA 

Naiker. 


Phips, hut in the Civil Court in hidin it was strongly 
pressed against the Appellant in support of the validity 
of the adoption, that she was a consenting party to 
it, performing her part in the ceremony, and after- 
wards showing hy unequivocal acts her entire acqui- 
escence in what had heen done. These acts were — 
allowing the hoy to perform the funeral rites as an 
adopted son, and the day after the adoption putting 
her mark to an arzcc addressed to the Collector of 
Southern Arcot, stating the adoption and the per- 
formance of the funeral rites hy the adopted son, and 


praying for the transfer into his name of 'her late 
hushand’s property. 


With respect to the arzee, the Appellant, 'who was 
examined as a witness in the suit, positively denied 
that she ever put her mark to it, and asserted that it 
was a fraudulent imposition upon her; and, as to the 
performance of the funeral rites, it was alleged on her 
behalf that they were not performed by Virasami as 
an adopted son, but as her agent, she being unable 
hy the custom of her caste to go out and perform 
them herself. 

Tlie evidence in support of the arzee is not of the 
most satisfactory description. Devanaifaga, the Ap- 
pellant’s fatlier, hy wliom ' it is said to have been 
pre])arod, and wlio wrote her name before she put her 
mark to it, was not produced, although he was in the 
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list of witnesses delivered in by the Plaintiff. The 
reason for not examining him is stated in a memo- 
randum presented to the Court by the Plaintiff, “that 
he suspected Devanayaga Naiker was associating 
with the adverse parties.” 

With respect to the performance of the funeral 
rites considerable doubt at least arises upon the 
testimony of the Purohit, or family Priest, whether 
they were really performed by the boy as an adopted 
son. 


But assuming both these acts to be satisfactorily 
established, and also the participation of the Appel- 
lant in the proceedings of the 30th of July, 1849, 
all this will not sustain the validity of the adoption, 
unless it clearly appears that the act itself was per- 
formed under such circumstances as would render it 

« 

perfectlj'^ legal. 


The concurrence of the widow, and the various 
acts of acquiescence attributed to her, would be im- 
portant if they were brought to bear upon a question 
which depended upon the preponderance of evidence; 
but if the facts are once ascertained, presumptions 
arising from conduct cannot establish a right which 
the facts themselves disprove. The Appellant is a 
Hindoo female. So long as she is acting without the 
guidance of a disinterested adviser her acquiescence 
in an alleged adoption or Will ought not to prejudice 
her. In such a case as the present it was hardly to 
be expected that she would be capable of distin- 
guishing between an adoption in fact, and a legal 
adoption, or between a Will in fact, and a valid Will. 
The acts attributed to her are really no confirmation 
of the Respondents’ case, as every one of them upon 
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which reliance is placed might equally have heen done 
tavammaul with respect to a legal or an avoidable adoption. 

7 ^ 

SASHA^ The question, therefore, will be, not whether cer- 
NAiKER. tain acts were done which if unobjectionable in other 

respects would have constituted adoption, but whether 
the alleged adopting father was of sufficient capacity 
at the time to understand the nature and object of 
those acts, and voluntarily gave an intelligent consent 
to their performance. 

On this question, upon which the validity of the 
adoption and of the Will depends, many witnesses 
were called on both sides. It is unnecessary to exa- 
mine the evidence, or to weigh one set of witnesses 
against the other, because the Judge who tried the 
cause in the Court below declined to decide the case 
upon their conflicting testimony, but himself directed 
an additional witness to he examined, and tahing the 
facts deposed to by him as to the bodily and luental 
state of BalaJ{r}f!f)ianha Naihcr at the time of per- 
forming the acts in question, made them the founda- 
tion of his judgment. Can it be said that he rightly 
exercised his judicial fxmction in the appreciation of 
those facts, and in the correct application of the law 
to them? What is the description given by Karr doji 
Bao, the Court witness, as he is called, of the state 
of Balahristnavra Naiher on the day in question? 
That of a dying man, almost continually insensible, 

though occasionallv roused to conscioxisness hv loud 

% 

tones, or by pungent applications to his nostrils, but. 
almost immediately afterwards relapsing into a state 
of insensibility, and when momentarily conscious, with 
his mind quite inert and instantly fatigued upon the 
slightest exertion. 

How is it possible that a person in such a condition 
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could' be cajjable of any act requiring Judgment and 
reflection, especially one to which no antecedent cir- tayammaih 
cumstances appear to have led, and for which the sasha- 
enfeebled and scarcely conscious mind was unprepared, naiker 
I n such a state as that described, even if the mind 
were passively awake to the suggestions made to it, it 
would naturally cling to repose, and yield, for the sake 
of it, to any external suggestion. Viewing the adop- 
tion and the Will together, they present every appear- 
ance of a concerted family arrangement. As an 
adopted child passes into a new family, his natural 
relations become, as it were, strangers, and the asso- 
ciation of the boy’s natural uncle with the father of 
the adopting mother for which the Will provides, must 
be regarded as a contemporaneous and concurrent act 
with the adoption. If the law were to countenance 
acts of this description, performed at such a time and 
under such circumstances, Avithout the clearest and 
most cogent evidence to establish their validity, rela- 
tions and managers would be encouraged to advance 
their own private notions of what might be advisable 
to be done for the good of the family, and to ascribe 
acts to a dying man in which he would have been the 
merely passive instrument to prolong their own gain 
and authority. 

If this question had come originally before their 
Lordships, and not by way of appeal, they would have 
had no difficulty in deciding that B alaJcristnama 
Naiker was on the day in question quite incompetent 
to perform the adoption, or any other act requiring 
the exercise of the powers of Judgment and reflection. 

They have, however, to deal with the ease under 
the influence of two previous decisions at variance with 
their own views. But the concurrence of opinion of 
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1865. Courts in India, even upon a mere question, of 

tayammaul fact, has not upon previous occasions prevented their 
Sasha- Lordships acting upon their own independent judg- 
na^ker. ment. In the case of Rungama v. Atclvama (4 

Moore’s Ind. App. Cases, p. 1), upon a disputed 
question of adoption, the Provincial Court and the 
Sndder Court on appeal, held that the evidence was 
not sufficient to establish the fact of adoption : but 
their decision was reversed by this Committee. Pre- 
cisely the same state of things occurred in Huradlmn- 
Moohurpo v. Muthoravafh Moohurjia (4 Moore’s 
Ind. App. Cases, 414), and with the same result. 
And in Mudhoo Soodmi Sundial v. Suroop Chunder 
Sirl'or Chowdry (4 IMoore’s Ind. App. Cases, 431), 
Dr. Lusliington in delivering the judgment of their 
Lordships, says in p. 433, ‘‘Both the Courts below 
have decided against the validity of the instrument; a 
fact which, considering the advantages the Judges in 
India generally possess, of forming a correct opinion 
of the probability of the transaction, and in some 
cases of the credit due to the witnesses, affords a* 
strong presumption in favour of the correctness of 
their decisions, but does not, and ought not to relieve 
this, the Court of last resort, from the duty of exa- 
mining the \vhole evidence, and forming for itself an 
opinion upon the whole case.” 

This case is something different from a mere ques- 
tion of fact. The matters questioned, an adoption 
and a AVill, involve both the factum of each and the 
capacity of the alleged adopting father and Testator. 
Each of these acts interferes with and displaces pre- 
viously existing rights, inchoate or presumptive. A 
Judge who decides in favour of a disputed adoption 
or Will in a case of questioned capacity of a dying 
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man, must apply i liis mind not simply to the act of 
adoption in fact, or to the execution in fact of a Will, 
hut he must be careful to see that the jealous requisi- 
tions of the law as to the proof of acts of persons 
done in extremis . are fully complied with. Now, in 
this case the Judge, not satisfied with the evidence 
brought before him, selected a witness to assist him 
Avith his judgment. There was no careful weighing 
of the evidence on both sides, but his decision was 
founded upon the single testimony of this witness. 
The Sudder Qonxt say, “Little need be added to the 
arguments on which the Civil Judge has founded his 
decision,” and they add nothing. They, therefore, 
adopt the conclusions at which the Civil Judge arrived, 
based not upon a review of the whole of the evidence, 
but upon a witness chosen by himself, whose testimony 
in the opinion of theii’ Lordships does not warrant 
the judgment which he has pronounced. They will, 
therefore, recommend to Her Majesty that the decrees 
appealed from be reversed, \vith costs. 
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Maharajah Kajunduk Kishwuk 
Sing, Bahadoou . - - 


Appellant j 


AND 

Shkopuhsun j\IisbEu - - Respondent, 

On appeal from the Sadder Deivaany Adawlut 

of Bengal, 


7th & Sth 

Feb. 1866. 


Practice — Misjoinder of causes of — Suit to cstabtish title and for 

arrears of rent under lease and kabuHat — If bad for. 

A snmniJirv suit wjis brought l»v A. aguiust R.. to recover arrears of 
rent of eertahi Momahs allegeil to be lield by B. umlcr a Lease aiul haboo- 
teat The Jefciiee bv /i. to tlie suit was a denial that 
tlic latter iustruiueiit had ‘ been executed by him, and he set up a title 
to the Momahs as lieing Bhakee Birt tenure. The Deputy Collector, betwe 
whom the suit was tried, doubted the execution of the Kabooleat by B., 
and dismissed the suit. A. then brought a regular suit against B., 
seekinir first, to establish his proprietary title to the Mouzahs as Zemin- 
dar' secondlv, to sot aside the summary award; and thirdly, to recover 
arrears of rent under the lease and Kabooleat, when B. raised the same 
defence as in the summary suit. The Sadder Coxnt nonsuited J., and 
dismissed the suit for multifariousness and misjoinder. Such decree 

by the Ju.Uaal Co.umittee as, by the rules p cadmg 

ill India, a claim for rent in arrear, and to remove doubts in A. » tiUc as 
Zemindar to lease to as raised by the defence is not objeetronuble ou 
the ground of inultifuriousness, but can be included in one plaint. 

The Appellant iu this case by his suit claimed, 
lirst, possession of certain Moiizahs, as forming part 
of his Zcmimlanj-, secondly, to set aside a summary 
award which upheld the Respondent's right under an 
alleged Bhahcc Birt tenure; and thirdly, to recover 
arrears of rent under a lease and Arahoolcc//, alleged 
by him to have been granted to the Respondent of 
the Moitziihs in tiuestion. The Suddrr Court, in effect, 
reversing the decree of the Zdlah Court, declined to 
adjudicate the case upon the issues raised as to the title 

•Presoiil: Members ol' tlic JiidUial CoHumtem;,— The Right 
lion Lord Ciieimsl'ord, the Right Hon. Sir Janies V ilhaiu Colvile, 
i.nd the Right Hon. Sir Kdwurd Vaughan ilhams. 

4i,«s«or The Right lion. Sir Linvreuec Peel. 
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of the Appellant as Zemindar to the Mouzahs, on the 
ground of the multifa-riousness and misjoinder of 
claims in the plaint. Hence the present appeal. 

As the judgment upon appeal was confined to a 

question of pleading, it is only necessary to give a 
brief outlme of the facts. 

It appeared from the statements in the Appellant’s 
case, that the entirety of Pergunnahs, Majhona and 
bwmraon, comprising the Zemindary of the Appel 
lant, were permanently settled by the Government, 
uii ei en. Eeg. I., of 1793, in the years 1790-1, 
Without specification of Mouzahs, and only by Tuppahs 
vdth the grandfather of the Appellant, Maharajah 
Beer Ktshwur Singh. That the Mouzahs in ques- 
tion, ten in number, were included within two of 
the settled Tuppahs, viz., Tuppah, Chigwuu But- 
surra and Tuppah, Manpore, situate in Pergmmah 
Majhona. The Maharajah died in possession of the 

entirety of the Zemindary, which ultimately descended 
to the Appellant. 
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It further appeared, that since the permanent settle- 
ment in 1790-1, the Mouzahs in question, had been 
let to different tenants, at varying jumnias, sometimes 
jointly with other lands, and sometimes separately 
That from the year 1223 [Fusty, 1815-1816 c. e.J 
to 1819 C.E., the Mouzahs Avere let to Nanouh Bonn 
Misser, the father of the Respondent, aftei'wards to 
other persons, and further, that in the year 1850 the 
' Appellant’s ancestor. Maharajah Nattnd Kishunir 
Singh, had granted to the Respondent a lease of the 
MouzaJis for five years, at a jumnia of Rs. 2,305. 13a. 
6p., delivering to him a Pottah, and taking from him a 
Kabooleat, or counterpart, of such lease. 
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1866 . The rent secured by the lease and Kabooteat falling 
Maharajah into arrear, the late Maharajah in 1853 instituted a 
kVs^h^wur summary suit against the Respondent in the Deputy 
BAH*rD 00 R Collector’s Court of ChiDnijarun, to recover the arrears 

due. The Respondent by his answer denied that he 
was lessee of the Mouzahs, or luid taken any lease, or 
executed a Kaboolcat, and set up a title to the Mouzaht> 
as having for a long time l)een ancestral, and pur- 
chased as Bhakee Birt by his ancestors; that his ances- 
tors and himself had been in possession of the Mouzahs, 
paying the revenue, according to the rent-roll fixed 
in Fusil/, 1197, yearly, to the Maharajah, in conse- 
quence of its being joint at the settlement of the 
lands in 1198, Fusly (1790-1), and that the Maha- 
rajah had no right to diminish or enhance the regis- 
tered jiiinma. This was denied by the Maharajah, 
but tlie Deputy Collector being of opinion, that the 
execution of the Kabooleat was doubtful, dismissed 
the summary suit. 

In consequence the Maharajah brought a regular 
suit in the Court of the principal Biulder Amcen, for 
the District of Saruin, against the Respondent. 

In the plaint the claim was laid at Es. 08,036. 7a, 
the value of the lands in dispute and balance of rent 
due for the years 1260 and 1261 Fusli/ (1852-3; 
1853-4 C.K.). The plaint stated, that the Plaintifl; sued 
for possession of the Mouzahs, his heretUtary property, 
amounting in extent to 2,587 bcggahs of laud, and 
valued at Es. 64,700, the price of the laud at 
issue, at the rate of Co.’s Es. 25 per biggah, and to 
recover Es. 1,030. 9 l|2a. arrears of rent for 1260 
Fuslg, for which a summary suit was pending, and 
Es. 2,305. 13a. 2p., the rent for 1261 FiUlg, inserted 
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1^58 Fusly, making- an aggreg-ate claim of Co.’s 
Ks 68,036. 7a. ; by the annulment of a summary award 
of the Deputy Collector of the District of CJmmpa- 
run, dated the 29th of the month of May, 1854, and 
by the cancellation of a letter affirming the Bhahee 
Birt, dated the 17th of the month of Assar, 1232 
Fusly, and alleged hy the Defendant to have been 
granted by Maharajah Anund Kishwur Singh to 
Nanouh Ram Misser, the father of the Defendant. 
The principal facts above stated were set forth in 
the plaint, and, amongst others, that the Mouzahs in 
question were a part of the Plaintiff’s settled ancestral 
Zemindary, and had been let on lease or farm to divers 
persons, and, among others, to the Respondent and 
previously to his father, since deceased. The plaint 
also stated that litigation had occurred in 1228 Fusly 
(1820-1 C.E.), between the late Maharajah Ammd 
Kishwur Singh and the father of the Respondent, 
and pleaded and insisted on the disclaimer madJ 
therein, on the 18th of September, 1824, and which 
then became and thereafter remained matter of 
record, of the Bhalcee Birt tenure and title set up by 
the father of the Respondent, and also on the judg- 
ment of the Magistrate, dated the 16th of February, 
1825, founded on that disclaimer; and the plaint 
charged and insisted that a letter and four acquit- 
tances said to bear the seal of the late Maharajah, 
and relied upon in the summary suit by the Re- 
spondent, in order to avoid the effect of such 
disclaimer, were forgeries; and in corroboration the 
plaint referred to the previous legal proceedings 
brought against the Respondent for rent, and by him 
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against the Ryots, in which he was described as 
“farmer” merely, and also to the fact that no mention 
was made therein respectively, or otherwise at all, of 
the pretended Bhakec Birt tenure, letter, or acquit- 
tances aforesaid respectively, since the disclaimer, and 
the judgment of the Magistrate. The plaint, after 
pointing out that the finding of the Deputy Collector, 
on the compaii'ison of seals merely, in favour of the 
authenticity of the alleged letter and acquittances, 
was erroneous, and not founded on any sufficient 
jn-oof, concluded by insisting that the proprietary 
right and possession of the Maharajah and of his 
ancestors with respect to the j\I ouzahs in question, and 
the absence of any interest of the Detendant in them, 
were manifest; nevertheless, owing to the Deputy 
tJollector having passed an Order tor the dismissal of 
the claim for rent, it had become necessary to prefer a 
claim for possession by the annulment ot the award, 
and to recover the rent, and prayed that the summary 
award, and the letter of Bhakec Birt pleaded by 
the Defendant, might be aniuilled, and that possession 
of the Moiizahs, and the claim for rent, with interest 
hereafter, and pufvce mesne ])roceeds, with interest 
to the day of ]H)ssession, be granted from the De- 
fendant. 

The Respondent by his answer, after taking several 
technical objections to the suit and to form of the plaint, 
.stated that the Moiizahs came into possession of his 
father at dilTerent ])eriods, as Bhakec Birt at a jumma, 
or rent of Rs. 1,901, the revenue lixed, ns it was 
alleged, at the settlement of 1197 Fusty. The answer 
then admitted the legal proceedings had taken place 
in 1‘22S Fusty, between Matiarajah Auumi Kishuur 
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fSingh and the Respondent’s father, and the filing of 1866 . 

the disclaimer by the father, which he accounted for maharajah 

as being given under coercion and pressure. The 

answer denied the execution of the Kabooleat by baScr 

the Respondent, and then referred to and relied on 

the award or decree in the summary suit brought on 
that instrument for rent. mis.ser. 


Issues were recorded by the Principal Sudder 
Anieen, the principal being, first, whether there was 
a misjoinder of claims, and secondly, as to the alleged 
tenure of Bhakee Birt. 


Both parties went into evidence to establish their 
respective claims, and the hearing of the suit took 
place on the 3rd of May, 1856, before the Principal 
Sudder Ameen {Mirza Mahomed Saduk Khan) of 
the District of Sarun, when a decree was made in 
favour of the Plaintiff. In that judgment all the 
technical objections pleaded in bar were set aside, and 
it was therein stated, that the suit had originated 
agreeably to the reasons stated in the plaint, on 
account of the plea of Bhakee Birt having been set 
up on the part of the Defendant in the summary suit; 
that in fact, the Kabooleat and summary suit were for 
nine Monzahs, but, inasmuch as the plea of Bhakee Birt 
referred to eleven Mouzahs, and one out of these was 
not under litigation, for this reason, the claim was for 
ten Mouzahs. That these facts were all manifest from 
the plaint and replication, and that there was no flaw 

4 

i in this case; and passing over some other technical 
points, it was declared, that there was no misjoinder 
of claims, because the principal claim was for pos- 
session by the annulment of the Bhakee Birt, and the 
claim for rent had been connected with it like mesne 
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1866 . proceeds; that, till 1261, which was within the term of 

Maharajah the lease pleaded by the Plaintiff, the claim was under 

the designation of rent, and subsequent to that the 


RAJUNDUR 
KISHWUR 


B apiJlicalion was for mesne proceeds till the recovery of 

bAHADOUK i 1 . , I 


V. 

Sheopur 

SUN 

MISSER. 


possession ; and that, therefore, there was no joinder 
of contradictory claims. The decree then decided 
against the Kaboolt'af of the Petendant, filed by the 
Plaintiff, stating that it was not proved to the satis- 
faction of the Court; and that its genuineness could 
not be relied upon, because it had been executed upon 
plain paper, and attested by two of the subordinates 
of tlie Plaintiff; tliat when the jioiima contained in 
a Kahoolcaf was high, that is, above Rs. 2,000, and 
there has been a contention with the Defendant on a 
former occasion, its execution in this manner was sur- 
prising and that in such a case it was necessary that 
the Kahooleat should have lieen executed upon stamp 
paper and registered, and ordered that the case bo 
decri'ed witli a modilicatiou, that the Plaintiff be put 
in possession of the Moiizahs in question and recover 
from the Defendant tlie mesne proceeds thereof, 
from Unit day’s date till recovery of possession, 
whatever might be ascertained at the execution of the 
decree, with costs proportionate to the amount proved, 
and interest according to practice; that the costs of 
the Plaintiff for the amount unproved be charged to 
the Plaintiff, and that the costs of the Defendant be 
borne by himself. 


The Defendant appealed against this deci'ee to the 
late Suihlcr Denanny Adawlni of Bengal. The 
principal ground of appeal was, that by reason of the 
claim being multifarious, the Plaintiff ought to have 
been nonsuited. A cross appeal was also brought by 
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the AppeUant against so much of the last-mentioned 
deciee as declared that the Kcibooleat was not proved 
to have been executed. 

Phe healing of both appeals came on before the 
late Sadder Deivanny Adawlut, the Court consisting of 
Messrs. B. J. Colvin, A. Sconce, and D. J. Money, on 
the 31st of Jidy, 1858, when a decree was pronounced, 
reversing the decree of the Principal Sadder Amee'i^ 
and dismissing, or nonsuiting, the Plaintiff’s suit. The 
judgment of the Sadder Court stated, that the Plaintiff’s 
Pleaders contended, that the Kabooleat said to have 
been executed by tlie Defendant on the 5th Assin, 1858, 
was a reciprocal contract, binding by its terms on both 
parties; that this contract being repudiated by the one 
party, could not be binding on the other; that the De- 
fendant, rejecting the Kabooleat, relied upon an earlier 
title, and that this earlier title being opposed to the 
Plaintiff s right as Zemindar, he was competent 
to sue to set it aside ; that the averment that the 
Defendant was a farmer for five years, created by the 
will of the Zemindar, was a simple and limited issue; 
buf if that issue was not substantiated, it appeared to 
the Court that it would be unjust to the Defendant to 
put him to the disadvantage of opposing his ejection 
from the villages upon grounds incompatible with the 
ground which Plaintiff chose as his cause of action. 
And, lastly, the Court considered the Kabooleat of 
5th Assin, 1258, not to be substantiated; and that 
it would be improper to proceed to adjudicate, upon 
issues which could arise only from circumstances 
foreign to the claim founded upon that document. 
The decree accordingly dismissed the Plaintiff’s suit,* 
so far as it concerned the validity of the Kabooleat] 
but did not adjudicate any issue as to the Defendant’s 
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1866. right of occupancy of the villages, or to his alleged 
Maharajah Bhakee Birt tenure, declaring that on those points the 

decision would have the effect of a nonsuit. 
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Tlie present appeal was from this decree. 

No appearance having been put in by the Respon- 
dent, the appeal was heard ex parte. 


The Attorney-General (Sir B, Painter, Q.C.), 
and Mr. Leith, for the Appellant. 


This decree is most unsatisfactory. The Court 
below refused to decide upon the merits, upon a 
technical ground of pleading, which we submit cannoi 
be sustained. There was, we submit, no such mis- 
joinder of claims as justified the Court in nonsuiting 
Ihe Appellant. The Court, having regard to the 
pleadings and circumstances of the case, oiight not to 
have refused to adjudicate the issxies raised as to the 
Respondent ’s right of occupancy of the Mo uzahs in 
question, under the alleged Bhakee Birt tenure set up 
by him, and as to the effect of the suiumaiy decision 
of the Deputy Collector establishing the same. [Sir 
Lawrence Peel: The Sadder Court seems to forget 
the rights of the Plaintiff, and to treat the defences 
of the Defendant as the cause of the Plaintiff's action.] 


The primary object of the suit was to obtain a reversal 
of that summary award, and to have it decreed and 
declared that such Bhakee Birt tenure did not exist, 
and then on the assumption that such a tenure did not 
exist, as ancillary thereto, and on his right as Zemiti- 
dar and proprietor of the Mouzah^j to obtain in the 
alternative, either a decree for the rent due during 
the time the Respondent was in possession under the 
lease and Kahooleat, or a decree for possession, in the 
event of his denial of such a lease. 
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Upon the merits we contend that from the frame 
of the answer, the omis probandi was on the Respon- 
dent to prove the Bhakee Birt tenure, relied upon 
by him, which he failed to do ; while, on the contrary, 
the Appellant established his preliminary title, and 
that the Mouzahs were held by the ResponLnt’s 
father, himself and others, as ordinary lessees, at 

varying rents, and not under any fixed tenure, as he 
set up in his defence. 

Judgment having been reserved, was now delivered 

by 

The Right Hon. Lord Chelmsford. 

This is an appeal from a decision of the late 
Sadder Dewanmj Adawlut of Bengal, which re- 
versed a decision of the Zillah Court in favour of the 
Appellant, the Plaintiff in the suit. The decision of 
the Sadder Court proceeded solely on the ground of 
misjoinder of causes of action in the Plaintiff’s suit. 
That objection had been raised in, and overruled 
by, the Uourt below. It is necessary for the due con- 
sideratidn of this objection to ascertain carefully what 
are the causes of action which are stated in the plaint. 
The plaint states them with sufficient precision in the 
first paragraph. It alleges that the Plaintiff sues, 
not summarily, but in due form, for possession of 
certain Mouzahs which it describes by names and 
boundaries, and which it alleges to be his hereditary 
property; and also to recover certain arrears of rent, 
amounting to Rs. 1,030. for 1260, Fusly, for which 
a summary suit was pending ; and Rs. 2,305. 13a. 2p., 

the rent for 1261, FusUj, inserted in the 

dated the 6th of the month of Assin, 1258, Fusly, 
by the annulment of a summary award of the Deputy 

1 1 2 
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Collector of the District of Chumparim, dated the 
29th of May, 1854, and by the cancellation of a letter 
affirming the Bhakee Birt tenure, dated the 1/th of the 
month 1232. This specification of the causes 

of suit is accompanied with statements of the falseness 
of the claim to the Bhakee Birt tenure, of the danger 
which the Plaintiff apprehends to his proprietary title 
from the summary decision above mentioned, that its 
annulment is impossible without a regular suit, and 
lie concludes the paragraph by stating that he sues, 
therefore, for the reversal of the summary award, the 
confirmation of his proprietary interest and posses- 
sion, and the refutation of the allegations of the 
Defendant respecting the Bhakee Birt tenure. 


Tlie case, then, as alleged in the plaint, if tlie 
plaint be regular, must be brought within the prin 
ciples stated in Mr. Macpherson^s Book on “Civil 
tM'ocedure,” page 111 [3rd. Ed.], where he says, “A 
plaint may have an appearance of doubleness when it 
prays, not only for possession, but that the transac- 
tions upon which the Defendants are supposed to 
found their title may be set aside; hut the latter 
prayer is merely subsidiary to, and, in fact, forms 
part of, the former, because possession cannot be given 
witliout first removing the existing impediments.^’ 
This question is distinct from any that relates merely 
to defect of proof or error in law, in a PlaintilT’s view 
of his case in the whole or part, that may warrant 
a dismissal at the hearing wholly or in part. The 
question here relates to unity of title, and connection 
and dependence between the claims of the Plaintiif. 
In this suit the Plaintiff’s title is one ; it is Kis pro- 
prietary right as Zemindar, We must look to the 
Plaintiff’s admitted title as Zemindar and to the in- 
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terfereiice witli such title by an established tenure of i«66. 

strsio'!!'”’ Tt, 'T' "'1“ “ 

session. the Mouzahs are part of the PlaintifF’« k^J^nduk 
Zenundary; the Plaintitf is the assessed propidefor 
under the Decennial Settlement. The Defendant 
claims that which would, if established, be a dependent 
tenure, the Zemindar being his immediate superior 
in the holding. It is not a Ryohvary tenure at all 
and no question as to Ryot’s title to occupancy can 
arise in this dispute. All the distinct portions of the 

Plaintiff s claim flow from, support, and have relation 

to and connection with his proprietary title, which 

ipma facie entitles him to the collections. The 

farming lease supports it, the rent payable under tha^ 

lease supports it, and the removal of the adverse title 
would confirm it. 


If this tenure be not interposed between the Ze- 
mindar and the cultivatoivs, the ordinary relation 
between him and them exists; but if it be interposed 
the Zemindar’s general proprietary title to the col’ 
lections is gone, and in lieu of it he is simply entitled 
to some jumma from the mesne proprietors. It is 
obvious, then, that the assertion of such a title is a 
serious prejudice to a Zemmdar, and may materially 
interfere with his successful management of his Ze- 

cuts off the 

possession, that is, the Zemindar’s title to the rents 
and profits immediately derived from the cultivators. 

In this sense, the term “possession” is used in this 
plaint. Now, this injury, supposing the claim to the 
Bhahee Birt tenure to be groundless, is not the less 
a wrong requiring a remedy, when it is put forward 
by one in possession under a title to an inferior right 
derived from the Zemindar; as, for instance, by a farmer 


X— 58 
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ol* u portion oi' the ZeiHiudtivy. If such a claim weic 
pretei red by a person liaving such an interest, it would 
certainly l)e competent to the Zemiudat , if the claim 
amounted to a rc})ndiatioii or worked a forfeiture of 
the existing interest, to sue for the restoration ol' 
])osso.ssion, and the (|nieting of the claim also; be- 
cause tlie limitation of his demand to that ot posses- 
sion would keep alive an adverse claim, and would 
also multiply suits. 

A Zemivdar, or landlord, may waive a forfeiture, 

and inav treat a tenancy or interest as continuing 

• • 

which his tenant repudiates, or in respect of which 
hv has incurred a forfeiture Consequently, the mere 
iiK'lusion of a claim for rent in a suit ot this cha- 
lactm* ('annot make the suit multifarious, unless it 
(*oul(l he treated as multifarious if it insisted on the 
repudiation or forfeiture. 


If the Bhalee Biri tenure be valid, the Plaintiff has 
no titile to iiossession in the sense in which he uses that 
term. He might have a right to rent for a time on 
the footing of contract, or estoppel even from a Blrt 
tenant, if the latter accepted a lease, but that would 
rest on special grounds, and would not flow from his 
general proprietary title. Until this claim to a Birt 
tenure, therefore, be removed, the Plaintiff cannot 
have the “possession” which he seeks, since, in some 
way or other, the Defendant stands between the 
l^laintiff, as owner of the prima facie proprietary 
right and the cultivators. Had the Defendant ad- 
mitted the tenancy under the Kahooleat, the Plain- 
tiff’s title to the rent would have been established, 
but that admission, unless qualified, would also have 
removed those impediments to the Plaintiff’s pro- 
prietary title which he desires to have removed; but 
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as the Defendant repudiates tlmt tenancy altogether, 
lie, at least wlien the Plaintiff fails to prove it, can- 
not urge it against the Plaintiff’s title. See in the 
case of Raja Oodit Purhash Singh v. Martindell (4 
Moore s Ind. App. Cases, p. 451), Lord Kingsdoivn’s 
judgment in affirmance of the general principle. 


This lease being removed (the Plaintiff having 
tailed to prove it, and the Defendant renouncing it), 
what hai is theie to the assertion ot the pi’oprietary 
right to the collections, uidess the Birt tenure inter- 
pose one ? On that har the Defendant does rel}^, and 
unless it be removed, the Plaintiff can scarcely (>x- 
pect to lease or otherwise manage his Zemindary with 
effect. It is an impediment in the way of his 
possession, which the suit is instituted to remove. 
The reasons alleged in the Sadder Ameen’s Court 
for overruling the objection seem to be unsatisfactori- 
tor as the title to mesne profits supposes a wrong, and 
the title to rent proceeds on contract, the union of 
such causes of action would be contrary to principle. 
But as these Courts have the divided jurisdiction of 
a Court of Law and a Court of Equity substantially 
united in one Court, a claim for rent in arrear, and a 
claim to remove clouds on the title to demise raised 
by the tenant, seem to be unobjectionable, and no 
authority was cited to support the objection. In 
truth the claim to rent under the farming lease 
supports the proprietary title. 

No inconvenience can result from the inclusion of 
these subjects in one suit, since the defence to the 
claim for rent in fact raised them all, and they were 
dealt with without confusion or difficulty. 

Their Lordships think, therefore, that the Sadder 
Court should have heard the appeal upon the merits. 
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Tihcir Lordships ought, upon general principles, to 
give now the decision which the Sxiddtv Court should 
have given ; but a difficulty has been interposed in 
the Court of the Sxidder Ameen, which renders n 
decision on the Birt tenure impossible by this Board. 
The question of this Birt tenure has not been adju- 
dicated upon in the Court below. The Suddcr Ameeu 
should have allowed the Defendant to get his docu- 
ments stamped, and, if necessary, should have ad- 
journed the hearing for that purpose. The Court, 
however, excluded them from evidence, as unstamped, 
and as documents which were inadmissible unless 
stamped. The Plaintiff ought not in any way to be 
j)r(\judiced by this neglect of the Defendant, and to 
allow the Defendant to reagitate these questions as 
to (he Birt itMiuri* in another suit would be a serious 
injustice and wrong to the PlaintilT. The proper 
coursi', then, to l)e adopted is to reverse the decisions 
of the Suddvr Court and of the Sudder Ameen, and 
to remand tlu' cause to the lower Court, not for the 
])urpose of taking further evrdence, or of hearing the 
cause on fresh materials other than the stamped docu- 
ments, but to enable the Defendant to get the in- 
struments stamped. The inferior Coxirt shotild then 
decide on the evidence already taken in the cause, 
and on those documents, if stamped, with reference to 
all the issues raised on the cause, giving a complete 
decision on them all. Their Lordships will forbear 
from expressing any opinion upon the validity of 
the Birt tenure, on the evidence in its present im- 
])erfect state; but they think it proper to observe 
that if the Birt tenure be displaced, that displace- 
ment will tend considerably to fortify the Plaintiff’s 
proof of the Kahooleat; for the Defendant’s possession 
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would then have no apparent title, unless one derived 
trom a lease from the Zemindar, the sole proprietor- 
no person (on that hypothesis) intervening between 
e cultwators and the proprietary title of Zemindar. 
This Order for remanding the cause to be thus re- 
heard, will entitle the Plaintiff to have the matter of 
his^ appeal to the Srcdder on the Kahooleat reopened. 
It IS in favour of his appeal so far as to subject the 
decision against the Kahooleat to review upon the re- 
consideration of the whole case upon the merits. The 
consideration of a case upon evidence can seldom be 
satisfactory, unless all the presumptions for and 
against a claim arising on all the evidence offered or 
on proofs withheld, on the course of pleading, mid 
tardy production of important portions of a claim or 
defence, be viewed in connection with the oral’ or 
documentary proof which per se might suffice to 
establish it. This caution is more particularly neces- 
sary in India, where fabrication of seals and documents 
IS so common and so skilfully conducted. 

Their Lordships will recommend to Her Majesty 

that the decrees of the Sudder Court, and of the 

Sadder Ameen be reversed; that the Appellant 

should have the costs of the appeal; that the cause 

be remanded to the High Court, with directions to 

send the cause back to the Zillah Court for re-trial, 

on the issue of the existence of the Birt tenure’ 

giving the Eespondent an opportunity of having 

the unstamped documents stamped, if he shall be so 

advised, but making him liable for the costs of the 

first trial, which his omission to have those documents 
stamped has made abortive. 
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Ijam.a BiTN’ftEEnHun ----- Appf^Hant, 

AND 

Koonwur Binoeseree Dutt Singh, 

and after his death, Mursumat j, Tlespondent* 
Gunaish Koek - - - - 

s 

On appeal from fhe Sadder Dewannij Adaivhit of 

the North Provinces at Agra. 


Hindu Ldu— Minor — Alienaiion ht/ slep molher ax (fuarflia}t— Validity — 
Necessily — Bnirfit^ — Meuniny. 

In 1850, the guardian of a Minor (his stoii-inothor) hy an 7A rnrna»inh, 
among other things, (diarged the Manor's nneostral estate with the pay- 
ment of Rs. 27,000 in favour of L., tlie amount of his alleged claim against 
the estate, respeeting wliieh an appeal was then ])ending, but to whicli 
estate ho was himself a debtor, umlertakiug at the same time to prosecute 
certain claims against M., L. agreeing to advance money for that purpose, 
and to resist certain claims brought by M. against the Minor s estati?. 
In Frhrnary, 1851, M. having obtained .indginent against the estate for 
Rs. 2(5,980, and taken out execution thereon, the estate was advertised 
for sale on the 20th of that month. 'I'o prevent the sale, L. advanced 
the amount of tlie judgment debt, and on the 19th of that 
menced a suit against the guardian in which he churned the Rs. '-0,980, 
the amount advanced by him, and the Rs. 27,000 agremj to be paid 
him by the llrarnamah, and the further sum of Rs. l,do4, allegca to 
liave been paid bv him for the proceedings against .If., making together 
Rs. 55,041. On the following day the guardian tiled a confession ot 
indgment mlmitting the debt, hypothecating the Minor's estate, and 
undertaking to pay the same by instalments, with the exception of the 
Rs. 27 000 at six /nr crnl. interest. The instalments not being paid, L.y 
in 1853, took out execution on the judgment, and under the execution put 
up the estate for sale, and became the tnirchaser himself. On the Minor 
attaining his maioritv, he brought a suit to set aside the sale, impeach- 
ing the transaction as fraudulent and collusivoly obtiuned by L. from hia 
late guardian. 'I'he Courts in India set aside the sale upon the ground of 


M‘.t866, The suit out of which tlie present appeal arose was 

instituted by the late Koona-ar BiiiAeseree Daft Sittgh 
deceased, and afterwards represented hy the Respou- 


• Present; Meiut)ers of the Jiidiciih Committee,— The 

Hon. Lord t'lielinsford, the UiRtit Hon. Sir .lames Witliam 

iiiul tlie Rifjht Hon. Sir Ktlwnrd Vaughan Williams. 


yl.v.sc.sxor:— 'I’he Hisht Hon. Sir Lawrenee Peel. 


Right 
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d'amagesrsub^ecTto [he .’ep^ment by way of “r‘e 1 

at five per ae?it. Upon acDeal \uoh A * reduction, ot the Rs. 26,986 
Committee, first, on the ground tliat the aftnned by the Judicial 

oollusive, and I^rcjudiciaf to the estate ot he ^ and 

evidence to sliow tlie neeessitv for the^ guardian ^ 

assistance sought, or to iustilv her obtaining the pecuniary 

contained in the’ branowb,"^ to i. >* extraordinary ternra 

doubtful claim against the Minor’s estate to ’wlTi?" <^‘>»sideration. his 
himself; and secondly, that i who sft [n tL . .'vas a debtor 

himself of the burden which the Hinrin/F i ^ ‘tiaige, had failed to relieve 

that he had, at least good grL.fd for f"' 

was for the benefit of fhc Mbior’s estate. ‘'“tt the transaction 

In setting aside the Ikrarnamah and sale intereof wqq «ii i t 
the Rs. 26,000, advanced bv him af n.o ^ ® allowed L. on 

ssrs'r 

fieient to de7rive"^V^Rfsponden^o7 costs^^^^^ "“*- 

Bosseui V. Badel Khan (19th of Ma» ISfia v n j 

^*1' ts no difference to be^maie 

between the ninocent purchaser and one tainted with f. and which h.! 

brought about an execution sale observed upon and dissenfed ’from 


dent, against the Appellant and Goolah Koonwu^r, 
his step-mother, m’Iio had acted as his guardian during 
some part of his minority. The object of the suit 
was to recover a Talook, and other ancestral property 
purchased by the Appellant at a judicial sale under 
a decree, which it was alleged had been fraudulently 
proctired bj’ him through collusion with Goolab Koon- 
wur, in a suit brought by him in which she had 
allowed judgment 1o go by default; the suit having 
been originally instituted under an Ikrarnamah, or 
deed of agreement, executed by her as guardian to 
the Respondent, charging the Minor’s estate. 

The adverse title set up by the Appellant was thus 
derived. SheoduG Singh, the Respondent’s father 
died on the 3rd of July, 1849. He had had, in his’ 
lifetime, pecuniary dealings with one Seetaram Singh, 
the Appellant’s father, and these had involved him ui 
a long course of litigation with the Appellant. For 
advances to carry on that litigation, or otherwise, he 
had become largely indebted to one Mohnn Lall. ’ At 
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the time of his death his sou (the Respondent) was 
blit four years old; and his step-mother, Goolab 

Koonwitr, became his guardian. 


V, 

KOONWUR 
BlNDESEKEE 
DU IT 
SlNUll. 


In Fehniart/, 1850, a negotiation took place be- 
tween lier and tlie Appellant, which resulted in her 
executing' to him on the l<th ot that month, an Ihicn- 
namah, or deed of agreement. By that instrument 
she, amongst other things, charged the IMinor’s estate 
with the payment of a sum of Rs. 27,000 to the 
Appellant, and undertook to prosecute certain claims 
against Malum Lull; the Appellant undertaking to 
advance money on certain terms for that i)urpose, as also 
for tlie inirpose of resisting the claims which Mohiin 
hall was prosecuting against the Minor’s estate. 


In Frhniarij, 1851, Mohmi Lull having obtained 
judgment against the estate lor Rs. 26,08(5. 15a. 4p., 
and taken out exeeidiou thereon, had advertised 
the estate for sale, on the 20th of that month. It 
was alleged tliat to prevent this sale, the Appellant 
advanced tin* amount of the judgment debt; and, on 
(he 10th of Fcbniari/, commeneed a suit against 
(laahih Koaniriir, as the guardian of the Respondent, 
in which lie claimed, as due to him from the estate, 
tlie amount of that advance, the sum of Rs. 27,000, 
which was stipulated by the Ihrar to be paid to him; 
and a further sum of Rs. L.ISI. la. Op., alleged to have 
been advanced for the purposes of the proceedings 


against Malum Loll, making, in all, the sum of 
Rs. 55,841. la. Ip. On the following day the guar- 
dian, as Defendant, filed a confession of judgment, 
admitting the whole amount claimed to be due; 
undertaking to pay it by annual instalments of 
Rs. 7,000; reciting the Ikrar and the advance of the 
Rs. 26,08(5. 15a. Op.; hypothecating the Minor’s estate 
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due- a. " r r to . be I8^. 

due, and i,rov.di„g that i,. the eve, it of a„y failure 

u lie paymeut of the auuual iuetaliueuts, the Appel. 

the 1 “* '° “ouutiou agaLt 

the hypotliecated uronertv fm- thrr i koonwur 

hiB judgment debt with interest. It was stipulated 

We^e,., that the Be. 27.000 ehould hear „„ futerest,’ 

aiid that the rate of interest o„ the rest of the debt 
should be six per cent. 

The instalments were not paid; and, in 1853, the 
AppellaiA took out execution on the judgment con- 
fessed for the sum of Rs. 70,168. 7a. lip., pm up the 
property for sale under that execution, and on the 20th 
of Jtine, 18o3, purchased it himself for Es 51635 
In consequence, however, of a mortgage on ’ the' 
lalook, which was held by Mohun Lull, which -ave 
rise to a protracted litigation, he did not obtain pos- 
session of that portion of the property purchased 
until the year 1860. 

isl?- Respondent attained his majority in December, 

1860, and commenced this suit on the 22nd of July, 

1861. By his plaint he impeached as invalid and 

collusive the Ihrar, the cognovit or judgment by con- 
fession and the execution sale, as being collusively 
obtained from his guardian. ^ 


‘S'ndc/er Amecii (Moulvee Mohumud 
Ubdoolla Khan), of Ztllah Allahabad, made a decree 
in the Respondent’s favour on the 11th of Novetnber 
1861, awarding him possession of the estate sued for’ 
with Rs. 36,470. 11a. 6p. for mesne profits and 
damages, but allowing the Appellant to set off against 
this sum the sum of Rs. 28,418. 3a. lOp., which 
was compounded of the before-mentioned items of 
Rs. 26,986. 15a. 4p. and Rs. 1,354. la. 9p. Qn 


45.8 
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appeal, llie Siiddo Court at Agra, consisting ol; 
Aiessrs. Huberts and Batten, by its decree of the 
ilUth of Jidg, 1863, generally affirmed this decree, 
but reduced the damages awarded by an allowance of 

BfaDESERb'E hve per cent, for the cost of collection and manage- 
DuiT SINGH. and by the sum paid for income-tax; and also 

reduced the reduction or set-off allowance to the 
Appellant by the item of Ks. 1,354. la. 9p. And 
by its decree of the 31st Mag, 1864, made on an 
application for review of judgment, the same Court 
modilied its own decree by allowing the xVppellant 
interest on the principal sum of Hs. 26,986. 15a. 4p., 
which was to be deducted by him, at tlie rate of hve 

per cent. 

The appeal was from this decree. 


Air. Furaglli, Q.C., and 
Appellant. 


Air. Fontifex, for the 


The circumstances in which tiuulab Ivuoiiu u> , as 
guardian of the Alinor, was placed at the time of 
execution in the Appellant s favour of the Iki at iiaiiiah 
of the 17th of Febniarg, 1850, were such as to render 
it a proiier act on her part. She acted under the 
advice of those who were interested in the preserva- 
tion of the ancestral property of the Aiiuor. it is 


clear that the estate would have been sold on the 20th 
of Februarg, 1851, if the Appellant had not advanced 
the Rs. 26,986. Such a charge made by a Alanager 
for the benelit of the Alinor 's estate is good by the 
Hindoo law. Hnnoomanpersaud Pandag v. yins- 
snniat Babooec Miinraj Koonweree (a) and authori- 
ties there cited {h). There was no evidence to show 


(«) U iluorc's iH'l- Npi). Cases, 393. 


(b) Ib. i07. 
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liaud and collusion between Goolab Koonicm- and 
1C. Appel ant in the transaction, or tiiat tlie same was r 
piejudicial to the Minor’s estate. We submit, therefore 
hat the auction sale to him was a regular and valid sale 
Which cannot be annulled or set aside, and that he is 
entitled to possession under the sale. [Lord Chelms- 
i’Ord: You get a cognovit for Ks. 54,000 on 'an 
advance of Rs. 26,986, borrowed according to your 
argument to save the estate, but under that cognovit 
oi confession of judgment, you force a sale yourself and 
actually buy in the Minor’s estate. Can that stand?! 
ihe sale was by public auction under a decree of 
Court whereby the payment of the Es. 26,986, ad- 
vanced to save the estate, was decreed. If the trans- 
action as to the Ikrarnmnah fails, yet the Appellant 
was a purchaser at an execution sale and a decree 
liolder. His rights were similar to a stranger 
pui chasing. Ah Hossem v. Badel Khan (a). At all 
events the execution sale was good to the extent 
o Rs. 26,986, and the decree appealed from, if cor- 
rect, so far as possession was awarded to the Respon 
dent, does not place the Appellant in the position 
in which, in equity, he is entitled to be placed, 

BrocMehurst y. Jessop (6). Roth Courts in 
held that this particular sum, part of the amount 
awarded to the Appellant by the decree under which 
the auction sale took place, was actually advanced by 
the Appellant to Goolab Koomvur as guardian of 
the Minor and registered proprietor of his propertv 
and If the decree had been confined to that sum the 
sale of the estate would properly have taken place in 
execution thereof. Lastly, the Court below was wrong, 


{a) 19tli May, 1863, S. D. A., N. W. P. 


(&) 7 Sim. 43S, 
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in nllnwiug only live l.oi' oonl. intei-ont. Tho Sudder 
oTA Court hnn no dirt-.etion to alter the rate ol mteiest 
BUNSEE- allowed in India, namely twelve per cent. 

DH U K 
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DUX'!' Singh. 


26th Feb. 
1866 , 


The Attorney-deneral (Sir iC Palnier, Q.C.) 
and Mr. Leith, lor the Respondent. 

4'here was no legal contract between the step- 
mother, the Appellant and the Minor as would m 
etpiity hind the Minor’s estate. The evidence shows 
the whole transaction tainted with fraud. [Lord 
CHiiLMsroui) : We are satislied on that point; >ou 
will coniine yourself to the question, whether in- 
terest ought not to have been allowed by the Court 
at the rate of twelve per cent.] No .specific amount 
of interest was agreed to. The amount of inteiest 
is in tlie discretion of the Court. Here the Ihrar- 
namah and the whole transaction was collusive and 
fraudulent. In Lindsay v. The Oriental Bank at 
Colombo {a) a wrong-doer was disallowed his advances, 

though for business purposes of a firm. 

Their Lordships reserved judgment, which was now 
pronounced by 

The Right Hon. Sir ,J.\mks W . Colvile. 

After stating the above facts his Lordship pro- 
ceeded 

“d'he lirst and principal question that arises upon 
it is whether the Ikrar of the 17th of Fehntari/, 
187)0, which was executed by his guardian during his 
minority, is binding upon the Respondent. 

In dealing with this question we have no difficulty 
about the ratio deeidcndi, since it is admitted that 
the principles which govern it have been authorita- 

(«) 13 Mooro’s E. C. Cases, 426. 
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tively laid down in the rase of Hmwomanpersaui ism 

(Tmo Uonraj Koonweree 

(6 Moore s lad App. Cases, p. 423). It is there said, »“»•■ 

The power of the Manager for an infant heir to ^ 

law, a limited and qualified power. It can only be 

exercised rightly in a case of need, or for the benefit 

of the estate. The actual pressure on the estate, the 

danger to be averted, or the benefit to be conferred 

upon It, in the particular instance, is the thing to be 

regarded.” And again, p. 424, “The lender is bound 

to inquu-e into the necessities for the loan, and to 

satisfy himself, as well as he can, with reference to the 

parties with whom he is dealing, that the Manager is 

acting in the particular instance for the benefit of the 

estate. It follows, from, the passages above cited 

and from the rest of this judgment, that he who sets 

up a charge upon a Minor’s estate, created in his 

favour by the guardian, is bound to show, at least 

that when the charge was so created, there were 

reasonable grounds for believing that the transaction 
was for the benefit of the estate. 

The learned Counsel for the Appellant have not 
ventured to contend that the stipulations of the 
instrument, to which these principles have now to be 
applied, were, upon the face of them, beneficial to 
the Respondent’s estate. Their arguments have been 
directed to show that the whole transaction might bp 
.fustified by a consideration of the circumstances in 
which the parties stood, and of the nature of the 
litigation in which Sheodutt Singh had in his life 
time been engaged. It becomes necessary, therefore 
to review, as briefly as may be, the very tedious and 
intricate history of that litigation. 


K K 
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In 1828, Seetaram tlie father of the Ap- 

pellant, had lent, or agreed to lend, Rs. 29,500 to 
Sheodntt Singh, on a mortgage of the ancestral 
Talooh now in dispute. The Talooh consisted of 
twenty-nine villages, and the mortgage was to be a 
usufructuary mortgage by way of a lease for ten years, 
of the whole Talooh. Before this arrangement was 
completed, it appeared that the two other persons, 
named Baijnauth and Bishxn Dai/al, claimed to be 
prior mortgagees of part of the Talooh. 


It was at lirst settled between Slieodutt Singh and 
his mortgagees, that Seetaram Singh should appl^ 
part of the Rs. 29,500 iu paying off Baijnanih and 
Bishnn Dagal; but it was ultimately arranged between 
those two persons and Seetaram, that the three should 
be jointly interested in the mortgage; the share of 
Seetaram being taken to be Rs. 17, <00, and that of 
the other two Rs. 11,800. The instrument of the 
27th of Mag, 1828, by which this so-called partner- 
.ship was effected, provided, that if it should be deemed 
advisable thereafter to dissolve the partnership, the 
property should be divided and held separately in the 
proportions above specified. 


They entered into possession of the mortgaged 
property in June, 1828, and in 1831 dissolved their 
so-called partnership; thereupon Bishnn Dagal and 
Baijnanth became mortgagees in possession of twelve, 
and Seetaram became, or ought to have become, 
mortgagee in possession of the remaining seventeen 
villages of the Talooh. 

We say “or ought to have become,” because it 
appears, from the subsequent proceedings, that he 
never was in possession of five of these villages; 
they having been transferred by Sheodntt Singh 
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peisLl" 

^-e^aram carried on his general business in part- dhuk 
rship with one Sheosnhai; and on the dissolution koonwur 
eir partnership, and a consequent division of its 
assets, this .nortgage fell to the share o, Swlw 
He was never, however, recognized as mortgagee 
y Sheodntt Svigh, nor was his name recorded as 
mortgagee until after June, 1838, when the period of 
t6n years, during which the possession of the mort- 
gagee was to continue, expired. Sheosnhai and the 
other parties then in possession of the mortgaged 
premises, retained possession after June, 1838- thev 
allowed the Government revenue to fall into arrear 
in consequence of which the estate was attached, and 
let m farm, for six years, to one Ilahee Buhsh, whose 
security, Torah Ah, acquired by assignment the whole 
of the interest, as mortgagee (if any) of Sheosuhai, 
and also the mortgage rights of Baijnaufh. Those 

of Btshun Dayal became vested in some other 
parties. 

* 

Torah MZr instituted proceedings on the mortgage 

alleged to be due on them; but these proceedings, 
ougK successful in the Court of first instance, were 
ultimately dismissed by the Sudder Court, apparentlv 

that the mortgage debt had been satis- 

unl^tl, . perception of rents during the possession 
under the ten years’ lease. 


842, Sheodutt Singh brought the first suit of which 
we have any mention against the Appellant and his 
brother, since deceased, as the sons and representatives 
ot Seetaram Singh, and against all the other persons 

K K 2 
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who in the conrsc of the transactions lastly above 

stated had heoon.e interested in the 
rities or had been in possess, on ot the 
■■ nreniises The object of the suit Mas to lecove 
KOONWCR p „ „f the nroneitv, on the double ground that 

“o'eTIS [^f^^ipa and Cte.-es, of the .nor, gage deb, had 

IwenCidated by the collections, and jh^ f ™;; 

lor which the property liad been 

evpiied; and i, also claimed a large sum lo, the me 

;Vof.ts ;,r the four years dm ing which M as alleged 

possession had been wronj-l ully retained. 

1, is unnecessary to consider very minutely the 
i, of this suit, bcause a linal decree had been 
made in it before fc(„ ,oM», 18:, 0, wl.en the MUdoM 
of SheoilutI executed to IhiKKeedl'iir the 
i„ cuestion. It is sufficient to slate that a holUi 

,h„ plaint expressly stated that the P';"'''’"' 
interest of the mortgage debt had been '■‘I""'"*''’ ^ 

the collections, the Appellant did not dispute t at 
fact His defence was simply that by reason ot the 
assignments to .Shcosalmi by his father .SVetn, on, . he 
had censed to have either interest or liability in the 

matter. 

The course of the suit was as follows:— On the 
■26th of Jwie, 1843, the Principal Sudder Ameeu 
decreed in favour of the Plaintiffs for redemptioii 
and possession of the estate after the expiration ot 
the farm, but nonsuited the claim for mesne prohts 
and damages. On a remand from the Sudder Court, 
the same Officer, liy a decree, dated the 28th of Ao- 
re who- 1843, made the Appellant and his brother, 
as co-heb-s of Seetcuam, liable .jointly with Sheosuhai 
in the sum of Rs. Ui.oTO. 7a. Dp., as mesne profits 

for tin' year 1246, but dismissed the claim for 


465 


ON APPEAL FROM THE EAST INDIES. 

damages for the years 1247, 1248, and 1249 b . s . It 1866. 

should also be mentioned that he expressly found in 

his judgment that the mortgage debt had been dis- 

charged. There was an appeal from this second 

decision, and the Sudder Court by its original decree bindeS*; 

on that appeal held, that the Appellant, as the then 

sole heir and representatiye of Seetaram (his brother 

haying died), was solely liable to the Plaintiffs for the 

mesne profits and damages due to him; and that the 

sum awarded by the Principal Sudder Ameen ought 

to be increased by the mesne profits for the years 

1247, 1248, and 1249. Their decree seems to have 

proceeded on the ground that Seetaram and his 

estate were primarily liable to the mortgagor for the 

nondelivery of the possession when it ought to have 

been redelivered; and were accountable for the 

mesne profits of the whole estate, notwithstanding 

the transfer to Baijnauth, Bishwi Dayal, Sheosuhai, 
and others. 

The Appellant applied for and obtained a review of 
this decree on the grounds that he was improperly 
charged with the mesne profits of the twelve villages 
held in possession by Baijnauth and Bishun Dayal; 
that he was improperly charged with the profits of 
the five villages of which, by reason of their assign- 
ment to Sheodutt’s wives and others, Seetaram was 
never in possession; and that he was improperly 
charged with a certain amount under the head of 
Sayer. And he again raised the question that the 
effect of the transfer to SheosuJiai was to determine 
the liability of Seetaram for the profits of any part 
of the estate. The majority of the Court decided 
against the Appellant on the last point, and in his 
favour on the three others; and the final decree was 


X— 60 
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1866 . against him for Hie sum of Rs. 14,86m 10a , bein^ 

TaITI the amount of the profits claimed m of he 

twelve villages of which Seetaram was unquestionably 
in possession after the dissolution of the so-called 
B^NDMERE^ partnership between him and Baijiimdh and BisJiun 

This final decree was dated the 1st of 
March, 1846. The Appellant satisfied this .pidg- 
ment bv paimients into the Court to the amount of 
Ks. 26,211. 12a. Op.; and these moneys were after- 
wards paid out through the MooWdar oi Sheo<1utt 
Singh, and are those or some of those which in the 
third clause of the Jlrarnawah are alleged to have 
found their way into the hands of Molmn LnU. 

The Appellant, having thus satisfied this decree, 
instituted in the year 1847 a suit against Sheodatt 
Singh: His claim was founded on the wrong done 
to Seetaram by reason of his not getting possession 
of the five villages assigned to the udves of Sheodutt 
Singh, and was for the profits of those villages during 
the ten vears of the mortgage lease. The gross 
amount claimed was Rs. 27,129. 6a. 6p. principal, 
and an equal sum for interest. The proceedings 
in this suit are not amongst the documents in the 
Appendix, and for the facts we are referred to the 
short report of the case in the fourth volume of the 
Sndder decisions for the North-Western Provinces 

(1849), n. 60. 


From that, it appears that the Principal Sudder 
Ameen, on the 31st of Decemher, 1847, decreed in 
favour of the Appellant upon the ground, certainly 
erroneous, that he had been made to pay the profits 
of these ^ullages; but he awarded him only so much 
of the profits as fell within the period of twelve 
years prior to the institution of the suit; treating 
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the rest of the claim as barred by the Regulation of i866. 

Limitation. The Sndder Court on appeal reversed 

tins decree, and by its decree of the 26th of March ®unsee- 

1849, dismissed the Appellant’s suit altogether The """ 

reasons for the judgment are not very dearly ex- 

pressed ; but the Court seems to have been of opinion, 

that if Seefarom had any claim for damages in respect 

of the failure to give him possession of these villages, 

he should have sued during the currency of the 

lease; and that at all events his representative (the 

Appellant) could not then maintain that action. 

The Appellant obtained leave to appeal to Her 

Majesty in Council against this decree ; and his 

appeal was pending in 1850 when the Ihrarmmah 
was signed. 


In the meantime, and in 1848, Sheodutt Singh had 
brought his suit against the Appellant for the profits 
of the Talook during the years of the farming lease 
which were not covered by the former suit, and had 
obtained a judgment for the sum of Rs. 7,480. 4a. 9p., 
which is the subject of the fourth clause of the Ikrar- 
namah. He had also commenced a third suit against 
the Appellant in the name of his son, the Respondent, 
in respect of property derived by the Respondent 
from his mother. That ^uit was undecided on the 
3rd of July, 1849, when Sheodutt Singh died. 

Hence at the date of the Ikrarnamah the position 
of the Appellant and the Respondent’s guardian with 
reference to the antecedent litigation was this. The 
Appellant had been decreed to pay and had paid 
Rs. 26,^11. 12a. 9p. in respect of the final decree of 
1846. By the decree of 1848 he had been found 
liable to pay, but had hot paid, Rs. 7,480. 4a. 9p., 
with (probably) interest and costs. Another suit was 
pending against him, but had not been decided. On 
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tlio other hand, he had brought a suit to enforce a 
.-laiin for upwards of Ks. T, 0,000 against the estate of 
Sheodutt S'uifih. But this claim had been only par- 
tially decreed in his favour by the ZiUah Court, had 
been wholly dismissed by the Sadder Court, and was 

the subject of an aiipeal to Eiif/Iaad. 

This 'being the position of the parties, what were 
the provisions of the IhrariKniiah which the guardian 
was induced to sign? The iirst clause, after stating 
that the Appellant had been un.iustly made to^ siHtei 
the losses which he had sustained, by reason of Sheo- 
datt Siaf/h’s first suit, partly in order to compensate 
him foi- such losses, and partly in order to induce him 
to abandon the appeal in his own suit, made the estate 
]iabh> to pay him Bs. 27,000, without interest. This 
clause was obviously against the :Minor's interest, m 
so far as it reopened the questions closed by the final 
decree of the 1st of March, 1846; admitted the in- 
justice of the claim on which it was founded; and 
gave compensation to the Appellant for the loss which 
it had inflicted upon him. Tt is contended, however, 
that the success of the appeal was so probable, and 
the consequences of that success were so serious, that 
the guardian was .iustified in spending Rs. 27,000 to 
avert that danger from the estate. This is the point 
which has been most laboured at the Bar, but their 
Lordships can find in the facts before them no rea- 
sonable grounds for such a conclusion. Tn the course 
of their ingenious argument, the learned Counsel for 
the Appellant were almost constrained to admit that 
the particular action was misconceived, inasmuch as 
it was brought to recover tlie mesne profits of certain 
villages of which ex concessis the Defendant had not 
been in possession. They were further obliged to 
admit that wider Beg. XXXTV. of 1803, the interest 
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pe. IJ would cease on the liquidation by the usufruct 

quentlvTr “><* “nte. 

the n ^ '“nn'll'i on the breach of 

o? thfbv“ possession 

Ot the hve villages, it was essential to allege and 

Zis o.:'’ ‘;r““ 

tnortgaTe “ ® »" ao 

Then Lordships have extreme diliiculty in seeim- 
how such a suit could have been maintaLed by the 
ppellant; since in the first suit of Sheodutt Singh 
against him it had been alleged and proved as a fafr, 
that the mortgage debt had been fully discharged- 
and he, instead of taking issue on that allegation ’ 
had sought to escape liability by showing that by 
leason of Seetamm’s assignment to Sheomhai he had 
no interest whatever in the mortgage. But assuming 
that he might have maintained such a suit, they have 
to observe that it would have been founded on a cause 
of action different from that on which the suit actually 

brought proceeded ; and that i, is not to be supposed 

that It the appeal had come here, this Committee 

would have taken the unprecedented course, suv. 

gested by Mr. Pontifex, ot reversing a decree that 

had dismissed a suit improperly conceived, and of 

remanding the cause in order that it might be moulded 

into a suit of an entirely different character To 

their Lordships it appears that the appeal occasioned 

no such danger to the Minor ’s estate ; and that there 

are no grounds for saying that the stipulations of the 

first clause, so favourable to the Appellant, were for 

the benefit of the Minor, or could have been reason. 
abl7 supposed to be so. 
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1866 . Tlie third clause appears to their Lordships to be 

of the same cliaracter. No plausible reasons have 
bunsee- assigned why tlie guardian should embark in an 

expensive litigation in order to reeovei back iioni 

bin^fTekee Mohan Lull sums i’or which he would necessarih 
DuTxSiNGH. account in the general account then open, 

and unsettled between him and the estate; or why, 
in consideration ol‘ advances tor the purposes of that 
litigation, she should agree to divide with the Appel- 
lant moneys which, if recovered, would belong to the 
Minor’s estate. The latter objection alfects also the 

seventh clause. 


There is a conllict of evidence concerning the 
alleged payment of the sum of Ks. 7,480. ia. Op. men- 
tioned in die fourth clause. The oral evidence to 
negative the payment is undoubtedly very loose and 
unsatisfactory, and the Gonuidtah of the Appellant 
has given some evidence of the fact of payment, 
which he corroborated by the production of an entry 
in the xVppellant's Books. On the other hand, it is 
remarkable that the Appellant, though examined as a 
witness on other points, did not depose to this pny- 
ment; and the circumstance that tlie claim in respect 
of which this sum had been decreed was of precisely 
the same character with those which the lirst clause 
of the document had iironounced to be unjust tends 
to justify the conclusion of the Courts below, that 
this clause was under colour of an admission of a 
payment that was never made, — the release of a 
judgment debt to the prejudice of a Minor's estate. 
Their Lordships do not think it is necessary to decide 
the ciuestion whether this payment was really made. 
If it was not made, the clause, no doubt, affords 
another strong argument against the validity of the 
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also to the prejudice of the estate. 
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-^1' the above-stated view of tlie > 

of tile M,rar be correct the e i l^^^ticular clauses 

- a whole, wa» To. tj beuem'ol til ttarr‘““’ 

the necessity for obtainino- ft. . because 

of the Appellant wa ^ ■ “ . . ^ pecuniary assistance 

was justified in subimttiTj. ZZiL llll “'1 
usunone terms on which it was to be “111““'™“"“ 

sufficient for the purposes of fh/’ 
in their Lordships’ ju^ment the Ao^^r 

tohli all'‘‘to^’’ '“jr''""’ "" ‘a SO 

walled 1 ‘f 

contrivance to this transaction. audulent 

The negotiation out of whh-h o,, 

between a Purdah' woman acting as tSTuarS Z 
manager of an infant’s estate and a ^ and 

'business, at that time a debtor to the estal” ^Sh 
induced to sign an instrument which transfn 
debtor into a creditor, and heavily htdlrtr"! Z 
properly without consideration, except the “i“ 
colourable one of the abandonment of tie appearild 
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,866. llie inuimse oi' iuture udvaiites iur the purposes of 
liliaiiHoii, of whieh a portion, at least, was neither 
nuNSEK necessary nor prudent; of litigation whieh, if unsue- 

eessful, would be ruinous to tlie estate, and, if suc- 
CoSe eessful, was to result in a division of spoils absolutely 

ineonipatible with her duty as guardian, it is not 
shown that, in eoniing to tliis agreement, she had the 
assistanee of proper or independent atlvisers. On 
the other hand, it is not shown affirmatively by what 
praetice (if any) upon her ignoranee or her fears she 
may have been induced to execute the document. 
(She may or she may not have been fully informed as 
to what she was doing. But whether she was herself 
defrauded, or whether she acted in collusion with the 
Appellant, tlie transaction was in either case a fraud 
upon the Respondent. 


it has, however, been strongly urged that this 
linding of the invalidity of liie Ikrui' is not fatal to 
the title of the Appellant as purchaser at the execu- 
tion sale, it has been contended that his rights are 
identical with those which a stranger purchasing at 
the same sale would have had; that the execution 
was good, at least, to the extent of the iis. 26,987 
advanced to save the property from, sale at the suit of 
Muliuu Loll; and that the rights of tlie Respondent 
against the Appellant, taking them at their highest, 
are limited to the recovery of the dilTerence between 
the last-mentioned sum and the price bid at the 
execution sale. Another argument in favour of this 
conclusion was, that the Respondent had not really 

to 

been injured by the sale of his ancestral property 
under this execution, because he would equally have 
lost it if it had been sold at the suit of Mohuu Loll. 


As to the latter argument, it seems sufficient to 
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that in any ease, an execution “TS'’ s“““ 

formidable than 4? is les,s Singh. 

Again, it is to be observed''thaTrthI e' “ d ™’""' 

Of the Ap^elianl the su^g^rti.r f ' 

pt;:rt;' jw^rr LsT" 

and the feeling on the su'bTect?”HsM'‘r'‘”/' 

judicial ales has ^0 " “‘>«' 

even if no aelu^risrberer'jf tS -<> 

— : relyTe4:ri- “ 

follows, therefore; that to’ restore Lf of" 

Respondent on the terms of na ■ 4 ^ operty to the 

v^hat may be justly due to him fsfer 

than the proposed limitation of his remedy 
surplus proceeds of the sale • and fh. i ^ 

is whether the sale has interpo’sed an V” 

«.e application of the 

ofXXXtXrtTIsseXg*': '“.r 

O^ the case which Is staX^XTerdSf*: 

9 ^L ° ° “>0 •>>'" Judges of the 

Sndde,- Court of the North-Western Provinces TOe 

proposition that no difference is to be made betw!» 

innocent purchaser and one tainted by the fraud 
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wliich has brought about the execution sale seems to 
them to be wholly untenable. The question is, in 
tlie former case, which of two innocent parties shall 
suffer; in the latter, whether he who has wronged 
bI'ndkXe the other parly shall be allowed to enjoy the fruits of 

his wrong-doing. A Court exercising equitable juris- 
diction may withhold its hand in the one case, and 
yet set aside the sale with or without terms in the 

other. 


DUTT 
SiNOH. 


In the present ease, the judgment by cognovit, the 
execution, and the sale are all tainted with the liaud 
which entered into the original transaction, the exe- 
cution ot the lkr(Xi\ All are parts oi the contrivance 
by which the Kespondent has been deprived oi* 
liis property, and the Appellant has accpiired it. 
Their Lordships, therefore, are of opinion that both 
the Courts below were right in decreeing that pos- 
session of the property should lie restored to the 
Respondent. In considering on what terms this 
should be done, their Lordships concur with the 
tiudder Court in thinking that the only principal 
sum for which the Appidlant was entitled to receive 
credit was the Rs. 26,1)87. That he had no title to 
the Rs. 27,000 follows obviously from what has been 
already said. Nor has he, in their Lordships’ opinion, 
shown any better title to the Rs. 1,354. That sum 
had been advanced for costs for the litigation in which 
h(^ involved the guardian under the 3rd clause of the 
Ikrar. Of that litigation, if it had been successful, 
ho would liave had half the fruits. Tt was unsuc- 
(•(‘ssful. He cannot be allowed to cavrv on this kind 
of speculation at the risk and cost of an infant’s 
estate. 


ON Af>PEAL FROM i’HE EAST INDIES. 


The only remaining point— and it is one on whieh 
then- Lordships have felt some difflcuity-is the ite 

26, 987. The 
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Attorney General has insisted that it was a favour to 

intetesTran ‘o give him any 

diseretion „r .r “““ ‘ho ^ate was in the .S. 


dieeretion of the Court helo;" and th^T tZ Lo^T 

the^’ler" s 1 •‘“O-'Oti-'- On 

Me othei side, it has been argued that the rate ou^ht 

blr'esr aid 11,“, “"‘•’n*"'” '‘™‘ ■'“‘o^of 

xa« lourtr^nr rr;"* f r - 

below on the hearing of the application forTIeZw 
was, that the rate should be six per cent or th^ 
tract rate, as shown by the confession of .judgment' 
hen Lordships have come to the conclusion that the 
third course is that which should be adopted If in 

cZTt hZ A think the 

Court below was right in allowing it—th. + f V 

be fixed according to some principle, not ac^rdin^to 

hand^'tSieT Judges. On the other 

hand, the Appellant has no right to complain if he 

leceives interest at the rate for which he stipulated 

when he made the advance. It may be true that bp 

would not have advanced his money on terms so 

favourable to the estate if he had not had in view the 

me Ikrm. But there is no reason why the Onn,.! 
because it will uot let him reap the beueflt of those 
improper stipulations, should make a new control 
for him in respect of this particular advance. 

On the whole, then, their Lordships will humbly re 
Court be modifled by the allowance of interest on the 


476 


1866. 
Lalla 

13UNSEK- 
DHUR 

Zf. 

KOONWUR 


CASES IN THE HRIVY COUNCIL 

Rs 26,987, at the rate of six per cent, instead of that of 
le pt- c™.. per annum, but that in all other respecta 

that decree be aflirmed tvitb coats. They do not th nk 
that so slight a modification ought to depiive 
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PuonoMONKY Dossee, Rasmoney 

Dossee, and othehs 

On ainn-(il from Ihe Sudder Dewamiy AdawM 

of Benyal. 

Execution salc-VemcryMnance ZuZ blleo^el 

title— Jtemedy—Pitrch(UH('r of mort(/aged properT}/ if ouun j 
to which he was }iot party. , i •„ 

In 1814 a litigation them of lamls 

called the Mootishees, by reason ot * ' made in favour of the AfooMs/ief.s% 

held nnder a jote tenure. A deeree ^vns i»ade in o^^^ 

when the Zemindar assessed * 'V 18:U>, sold in satisfaction 

arrear, and under a decree XU JoU ,vus ,nit in posses- 

of the arrears and purchased b> . . between the Moonshces and 

Sion in 183*). There was lands were in- 

their mortgagee, ni which a ^ aecided in favour of tho Mort- 

cluded in the mortgage, w i - tenant was no party to that suit, 

gagee in 1841, but the le ^ lauds Disputes ’ arose between 

and continued tZu't »nd by an Order of the SxMer 

a suit was brought by repre- 

Tnm appeal wan brouKl.t from » decree of the late 

s„ldcr Ocean,,,, t'onrt ot Ocnpal, ^ ; 

sioTi Of the principal Sudder Amcen of the ZMah) 

..present: Members ot.the "iS 

lion, the Lord •;""*' ‘{I, ’.punes Wihbun ColvHe, .And 

i^i J"C: Sd^^ngbnn WhHmns. 

.d.sses-sc :-The ILsht lion. Sir L.uvrenee Peei. 
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soiitative to set aside that Order and to recover possession of tlio 

from isri aiuftS tl.o^su-t" h i Possession 

om i»4l, and that the suit was barred bv Ben. Reg., III. of 1793 see 14 
Upon appeal held: that as J., the tenant. 4s not a parW to‘ the 
suit, under whieh tlic decree was made in 1841, the decree 4s not 

noTho^ ffl’ '.’'"'.’'■'"S t't’o througli him, aiul that the suit was 

only a^ose in ’ 184^’"" ^ause of action 

n "Ot to give possession under 

a JiHlieial sale by removing mie who is iu possession under an apparent 

6o«n fldc title. As a debtor can only assert his title to possession by a 
suit SO a decree-holder who derives his title through liim must assert 
his title by a regular suit. 

The practice of including in the transcript record prepared and printed 
in India, under the Order in Council, 13th June, 1853, voluminous accounts 
and receipts, unnecessary to the question at issue, condemned. 

Directions given in taxing costs to disallow all expenses occasioned 
by the insertion in the transcript of such unnecessary matters. 

Court at Dacca, which dismissed the Appellant’s suit, 
on the ground that the cause of action had arisen 
twelve years before the suit was brought, and, there- 
fore, barred by sec. 14 of the Ben. Keg. of Limitation 
of Suits, III. of 1793. 

This suit was brought on the 28th of August, 
1856, to recover possession of 1,384 heeghas and 
14:Cottahs of land, described as jote (tenants’ land") 
set out by fixed boundary, situate in Mousahs, 
Narainpoor, Khoondharhandee, GooneerJeandee, and 
Kuddumpoor ; together with a dwelling-house and 
mesne profits ; and also to annul or reverse a 
summary Order of the Sudder Dewanny Adawlut, 
made in miscellaneous, or summary suit, bearing 
date the 18th of Novemher, 1845. 

The decree of the Sudder Dewanny Adawlut, 
appealed from, proceeded on the assumption first, that 
the possession of the lands and house in question by 
one of the Respondents, Basmoney Dossee, the prin- 
cipal Defendant, was an adverse possession for a 
period of more than twelve years before the suit was 
brought; and that, therefore, the same was barred by 
effluxion of time under Ben. Reg., III. of 1793, 
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iHM.. sec U; and secondly, that the fraud and collusion 

which had boon pleaded and charged by the Appel- 
bannekjek against her and the other Defendants, had not 

’moJev been proved, so as to entitle the Appellant to have a 
DossEE. p,>i-i()d of four years deducted from the twelve yeais 

in calculating the period of limitation. 

The decision of the Principal SiuUer Ameen pro- 
e<>eded upon the construction of the same section of the 
Regulations of Limitation of Suits, and dismissed the 
Appellant’s suit; but that Judge assumed an adverse 
possession from a still earlier date than that fixed 
on bv the Sudder Dnranny AdawM, and in that 
respect the decree was set aside and reversed by the 

a]^pollate Court. 

The question raised in the suit and on appeal was 
confined to this point, whether the 1,384 beegahs and 
14 cottahs were, as contended for by the Appellant, 
included in and belonged to the jote lands, of which 
the jote jumma (tenant rent) had been purchased at 
a .imlicial sale on the lOtli of June, 1836, by the 
Appellant; or whether they were, as insisted by the 
Defendants, included in and belonged to a Miiskoree 
Talook called Ooturnarahipore, paying revenue direct 
to Government, purchased by one Bajchunder Bae, 
deceased, the late husband of Bai^moneg Dossee, 
at a iudicial sale under a decree made in a suit 
brought against Beozooddeen and others, to enforce 
a Kutkubala, or deed of conditional sale, alleged to 
have been executed by them in favour of Bajchunder 


Bae. 

The material facts ot the case appeal 

ment of their Lordships. 

As no appearance was put in for the 

the appeal wgs heard ex parte. 


ill the ijudg- 


Eespondents, 
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The Attoruey-Ueiieial (Sir E. Palmer, 
and Mr. Leith, for the Appellant. 


Q.C.) 


The two decrees of the Sudder Court and the 

tyudder Ameen, dismissing the Appellant’s suit as 

barred by Ben. Eeg. of Limitation, HI. of 1793 see. 

14, were erroneous. That section prohibits the Court 

Irom hearing or determining the merits of a suit if the 

cause of action shall have arisen twelve years before 

any suit shall have been commenced on account of it. 

The present suit was commenced within twelve years 

Irom the true date of the cause of action, therefore 
that Eegulation is no bar to the suit. ’ 


It was established that, previous to that suit having 
been brought, two other suits had been commenced 
on account of the same cause of action, and had been 
regularly carried on by those through whom the 
Appellant immediately derived title to the lands in 
question. Each of those suits was commenced long 
before the expiration of the twelve years’ limitation 
but even if the two other suits had not been brought’ 
the Appellant was within the saving clause or excep- 
tion in the above section, as he established that he 
directly preferred his claim, within the twelve years 
for the matter in dispute to a Court of competent juris - 
diction to try the demand. He had intervened in the 
suits ill accordance with the prescribed forms of proce- 
dure. Upon the question of limitation, Doorgapersemd 
Roy Chowdry v. Tarapersaud Roy Chowdry (a) 
Mitssumut Chundrdbullee Behia v. Luckhea Dehia 
Chowdrain (b) and Rajah Enayet Hossein v. Say^id 
Ahmed Reza (c) were referred to. The charge of 
collusion and fraud we admit cannot be sustained. 



8 Moore^s Ind. 



App. Cases, 308. (6) p. 214 

7 Moore’s Ind. App. Cases, 238. 
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sideration ol' the judgiueiit was adjouvn-’d, 


26th Feb 
1866. 


TARAKANT aiid )iow proHoimced by 

BANNERJFE TUKNKB. 


t'. 

I'UDPO- 

MONKY 

DOSSEE. 


The suit of tlie Plaintiff was instituted on the 28th 
of August, 1856. It was brought to recover 1,384 
brcf/ahs, and 14 cottuhs of land, described as “jotc,’ 
set out by fixed boundaries, and situate m certain 
Moiizahs or Kisnnits called respectively Narampoor, 
Khoondkafkaiidce, Gnoncerkamlee, and Kuddumpoor-, 
and also to reverse a sunnuary Order of the Sudder 
Dcwainip Aduiclnt, bearing date the 18tli of Novem- 
hvr, 1845, inadC' in a miscellaneous or summary suit 
in that Court. The Zillah Court dismissed the suit 
of the Plaintiff on two grounds,— first, that it was 
barred by the law of limitation, and secondly, that the 
matter had been decided adversely to the Plaintiff s 
claim in a former suit, by which the Court adpidgeR 
him to be bound. The Sadder Court, on appeal by 
the present Appellant, decided the case against him 
on the law of limitation only, and expressed no opinion 
on any other point. The decision of the Sadder Court 
on the law of limitation proceeded on a different 
ground from that on which the Lower Court had 
founded its decree, dating possession under the adverse 
title from a time later than that which the Zillah 
Court had fixed for its commencement. The Appel- 
lant reckoned the time of his dispossession from the 
18th of November, 1845, the date of the decree for the 
reversal of which his suit is brought. If he is right 
in this view of the subject, his suit was brought in 
time. The Sadder Court carried the adverse posses- 
sion back to an earlier Order of the Court, bearing 
date the 11th of April, 1844, and counting the time 
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or aclverse posse««iou from tlmt last date, it held tlie 

Cm rt • effluxion of time. The 

Couit, m their judgment, iiad carried the time still 

pTaintiff^^l ^«“«i^ering that the 

llamtiffs dispossession was effected by possession 
aving, as the Court considered, been at that time 
delivered to the Plaintiff in another suit, to which we 
.hall presently refer, by one Ramgottee Rae, the Ameen 
delegated by the Court to execute the decree in that 
sui The ease is somewhat complicated bv reason 
of the long continuance of litigation between different 
parties, and the conflict of claims in two different con- 
current suits. It is necessary, therefore, to state the 
nature of this litigation and the titles of the Appellant 
and of the principal original Respondent, Rasmoney 
Dossec, in order to clear the subject of possession 
troni some confusion in which it has become involved. 

The jote tenure is a dependent tenure within and 
part of a Zemindary, called Pergtmnah, Taieehate 
f^^erahad. In the month of February in the year’ 
1814 , a litigation commenced between the Zemindar 
and three persons named Reazooddeen Mahomed 
Fyzooddeen Mahomed, and Mahomed Cossim, termed 
the Moonshees (a description which for the sake of 
brevity it will be convenient to adopt). The Moonshees 
complained that they had been dispossessed by the 
Zemindar of their jote tenure, including the lands 
claimed in this suit; the Zemindar denied that in- 
clusion, and claimed them as part of his Zemindary. 

At this time the Moonshees were possessed of a 
Talooh called Ooturnarainpore, paying revenue direct 
to Government; and throughout their litigaBon ivith 
the Zemindar, during their claim to the one property 
and concurrent possession of the other, they insisted 
that these lands were included in their jote tenure, 
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and iiiadn no claim to them as included in the Talooh; 
proof of this inclusion in the Talook would have been 
a complete answer to the claim of the Zemindar, and 
would have freed them from dependence on his title 
and the risks attendant on a subordinate tenure. 

d’lu^ Mooimliceii succeeded in that litigation, and 
th<! decree in their suit declared the lands to be part 
of the jute tenure, and limited the Zemindar's claim 
to a title to assess them for rent. The Zemindai 
appealed against this decree, which was, howevei, 
aflinned, and Byrubchunder Baniierjee, an Ameen, 
was ordered to give possession of the lands to the 
Mnoiishees. This was done in conformity to the 
decree*, and jiossession was given in the usual wa^ by 
th(' Ameen-, by taking Kabooleats from the cultivators, 
and by fixing bamboos to mark the boundaries. The 
Ameeii-'s re])ort to this effect was in evidence before 
the (knirt. There is no evidence of any subsequent 
disclaimer on the part of the j\Ioonshees of this 
tenure so pleaded, proved and adjudged, nor of any* 
attempt to withdraw any’ part of the lands from the 
jote tenure, on the ground of mistake or otherwise, 
and to ascribe them to the Talook title before the 
time of the judicial sale which is now about to be 
stated. The rent of the jote tenure fell into arrear, 
the Zemindar sued the Mooiishees for rent, recovered 
in the suit, and caused the jote tenure to be sold in 
satisfaction of the debt due under this decree. This 
sale took place on the 10th of June, 1836, and one 
J uyyutchunder liae was the purchaser. The Appel- 
lant’s title is derived from him under two intervening 
private sales, one by J ugyntchunder Rae to one Ramd- 
hone Sircar, and the other by the sons and heirs of 
Ramdhone Sircar to the Appellant. By this piu’chase, 
J ugyntchunder Rae obtained the right, title, and 


483 


ON APPEAL PROM TPIE EAST INDIES. 

interest o4 the Moon^hec^ in the jote teimre. He 

became, by lorce of this purchase, in tlie same relation 

to the Zemindar in which the Moonshees before 

Mood. As against the Moonshees themselves and the 

Zemindar, the title of the purchaser was that which 

the Moonshees had had adjudged to them in their 

suit against the Zemindar. The possession given to 

the purchaser was co-extensive with that given to 

the Moonshees, and it was in strict conformity to the 

law which obtains in those Courts. The tenants 

were properly directed to attorn, and properly attorned 

to that title. It is important to keep this origin of 
the possession clearly in view. 


The Moonshees appear to have disputed at that 
time, the title of the auction purchaser to have these 
lands included in his purchase; they claimed them 
then as included in their Talook. It is the practice 
of those Courts, and it is one perfectly consistent 
with reason and justice, not to give possession under a 
judicial sale by removing the possession of one who 
IS in possession under an apparent hona fide title. 
If the debtor can assert his title to possession by suit 
only, the new owner of his title can have no higher 
claim. The Court, therefore, leaves the purchaser 
to assert his title by regular suit. In this case, how- 
ever, the Moonshees, the debtors under the decree 
were themselves in possession. The decree was for 
1 ent of the jote tenure ; the Zemindar caused the 
tenure, including these lands, to be put up to sale; 
the Moonshees, in claiming these lands, had pleaded 
this tenure, and it was adjudged in their favour by a 
suit which hound both them and the Zemindar. The 
suit for rent was against them as jote tenants, for rent 


due under that very tenure, and the de 

i • 


II 


and included 


1866. 


Tarakant 

BaNNERJEE 

V. 

PUDDO- 

MONEY 

Dossee. 



484 


CA8E8 IN THE PRIVY COUNCIL 


s 


1866. 


'fAKAKANT 
BANNEKJEE 
» • 

I’UDDO- 

MONEY 

DOSSEE. 


11r> rent ol' these lands; consequently, the Court 


which directed the execution of the decree was per- 
fectly justified in acting- on their owui pleaded, and 
by them admitted title, and putting the decree pur- 
chaser in possession. This was done in the regular 
mode, bv taking Kahooleats, except as to one small 
])art, as to which, however, possession was also 
given, and the purchaser was thus put in complete 
possession of these lands under the jote tenure. This 
appears from the report of the Atneeii, dated the 7th 
of Aiifjusf, 1839. Unless this possession was changed 
at some intern\ediate period between the 5th of 


Aiifiust, 1839, the date of the delivery of the pos- 
session above stated, and the 18th of Novotihet , 1845, 


the date of the Order of the Suddcr Couid which is 


sought to he reversed, the objection that the suit is 
barred by limitation of time is groundless. Tf that 
possession was displaced, in fact, it would he unim- 
portant whether the disturbance took place in a suit 
lo which the purchaser Avas a stranger, or in one to 
which he was a party, the possession being alike 
adverse on either supposition. Tn considering this 


question, it is not necessary to state minutely all the 
intermediate steps before the delivery of possession 
by the Ameen, RanipoUce, on which the Zillah Court 
relied. That Ameen was acting in the execution of 
a decree in another suit which had been pending 
between the Moonshees and their mortgagee of their 
Talooic. A dispute had arisen between them of this 
nature: the mortgagors had mortgaged the TolooJf, 
but, as they contended, excepting these lands from iv. 
as to which they were carrying on a litigation with the 
purchaser of the jote tenure. The mortgagee, on 
the other hand, insisted that these lands were included 
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m the mortgage. The suit was decided in favour of i866. 
he mortgagee, and, as between him and the Moonshees Ta^nt 
these disputed lands were adjudged to be within the 
Talook; but as the jote tenant was not a party to that 
suit, the decision in it did not bind him. The mort- dossm'! 
gagee obtained execution of that decree, and it was 
under this proceeding the ZillaJi Court considered 
that the Appellant was dispossessed, and the posses- 
sion given to the mortgagee in the year 1841. The 
proceedings and the decree, however, are not in evi- 
dence in this appeal. In the execution of that decree 
a conflict arose between the purchaser of the jote 
tenure and the mortgagee, as decree-holder, each party 

Claiming the same lands, but the jote tenant Being in 
possession. 

If this title of the mortgagee could be successfully 
asserted against the purchaser of the jote tenure it 
could be asserted legally in no other mode than by a 
regular suit instituted for that purpose, for such a 
possession as that of the jote tenant could not be 
changed merely in proceedings to execute a decree. 

This appears to have been entirely overlooked, both by 
the Ameen Ramgottee Rae, and by the Zillah Court 
in the consideration of his acts. It appears that the 
Ameen did, in effect, attempt to disturb the possession 
of the jote tenant, and that he took fresh Kahooleats, 
from the cultivators who had before attorned to the 
jote tenant under the direction of th'e Court. The 
Court, however, on the complaint of the jote tenant^ 
set that matter right, and directed, in substance, thJ 
cancellation of the new Kahooleats. The legal effect 
of this Order of the Court was, to set up the original 
Kahooleats, and to restore or confirm the jote tenant’s 
possession. Now, there is not only no evidence of 
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any subsequent change of possession before the decree 
of the Sudder C’ourt of the 18th of Novemhar, 184»), 
pronounced by Mr. Reid, but the very language oL* 
that judgment conflicts with sucli a supposition, for 
by that judgment, which was adverse to the joie tenant, 
the possession was ordered to be restored by him to 
the Talookdars. It is plain that there is no error 
in the language of the judgment ; it is language per- 
fectly consistent with the Order of the Court directing 
the second set of Kabooleats to be brought in, and it 
is also consistent with the course of practice in exe- 
cuting decrees. It is plain, therefore, that both Courts 
liave fallen into error on the point of possession, and 
that the Appellant is perfectly correct in maintaining 
that he was dispossessed only by virtiie of the decision 
which he seeks to reverse. Tlie act of the Court 
which directs the cultivators to attorn is, of course, 
not designed to expose them to risk of forfeiture; 
their simple obedience to the act of the Court, in 
pursuance of the mode in which it executes a decree, 
could not be attended with that consequence ; and 
when the Court corrected its error, it meant to restore, 
and did in law restore, the old possession. As their 
Ijordships think that the possession was not, in fact, 
disturbed until within the period of tv.'elve years from 
the institution of this suit, it becomes unnecessary to 
consider whether the claim would have been kept alive 

through the whole time by tlie litigation as to the 
(‘xecution of the decree. 


The other point on which the Zillah Court decided 
against the Appellant was, that the matter was already 
adjudged in a suit by which he was bound. It has 
been stated that the original purchaser at the auction 
sale of the jotc tenure, sold to one liamdhoue Sircar, 
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Before this sale, he had instituted proceedings against 
the decree-holders coder the title of the t7Z 

HraonliedTT “‘“■rfoi'e, pendente lite. 

He applied to be substituted in the suit, in lieu of 

.ruspulchunder Rae. which applicatiou was srauted 

f B ■" ‘h® Court in favour 

of Ramdhone Sircar, the ,ofe tenant. From that 

ueoision Busuioue;, Dossee appealed. On her appeal 

the StMer Court reversed that decision. This was 

e decree ol Mr. Reid of the 18th of November, 
1845, which this suit seeks to set aside. 

On this, Ramdhone Sircar instituted a regular suit 
against Rasmoney Dossee and others, claiming in 
substance the same relief which is sought by this ’suit. 

ending that suit, Ramdhone Sircar died, and his 
three sons, Mohemachunder Sircar, Anundchunder 
Sircar and Greeschunder Sircar, were substituted in 
his place on the record. Pending this litigation, the 
present Appellant purchased the jote tenure from the 
sons of Ramdhone Sircar. He applied in his turn to 
oe substituted on the record and to conduct the suit 
One of the sons, however, denied the purchase, and the 
Court refused the application. In a few days after- 
wards, the cause was decreed for the Defendants It 
is alleged that the actual Plaintiffs conducted thoir case 
negligently, if not collusively. On the argument before 
their Lordships, the Attorney-General abandoned the 
ease of fraud, but contended that the Plaintiff was not 
barred by this decision; that he was not a party to 
the suit; and that his application to intervene in it 
having been refused, it would be unjust and incon- 
sistent to hold him bound by the decree; that the 
decision followed so promptly on the refusal to allow 
him to intervene, that he could not reasonably be 
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1866. expected in the interval either to appeal against the 
TA^NT order refusing him leave to intervene, or to institute a 
BANNERJEE Supplemental to the one in which he sought to 

puDDo- intervene. Their Lordships concur in this view of 
ilossEE. (tjg subject. As the law allows a party interested to 

intervene in the suit, that right should not be rigor- 
ously dealt with. There is much danger in India of 
eecret collusion. Their Lordships think that the 
Defendants who obtained their decree so shortly after 
the above refusal, in the absence of the party really 
interested in contesting the matter with them, should 
not be permitted to prevail by this objection. 

The cause has not been decided in either Court on 
the principal point— whether the lands formed part of 
the jote tenure or of the Talook. Their Lordships 
are unfortunately unable to decide this appeal finally 
by reason of this defect. The Courts below, in 
appealable cases, by forbearing from deciding on ail 
the issues joined, not infrequently oblige this Com- 
mittee to recommend that a cause be remanded wdiich 
might otherwise be finally decided on appeal. This 
is certainly a serious evil to the parties litigant, as it 
may involve the expense of a second appeal as well 
as that of another hearing below. It is much to be 
desired, therefore, that in appealable cases the Courts 
below should, as far as may bo practicable, pronounce 
their opinions on all the important points. In the 
present case, the merits not having been entered into 
in the Courts below, their Lordships find themselves 
unable to dispose of the suit; and as they do not 
agree in the opinion either o" the 8 udder or of the 
Zillah Court, they will humbly recommend to Her 
Majesty that the decisions of both Courts should be 
reversed, and ihat the High Court at Cedcutta should 
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remand the cause for hearing in the Zillah Court on 

the issues on the merits other than the issues already 
decided m this Court on appeal. ^ 

eos^tt'of ^^"ther recommend that the 

costs of the appeal be paid to the Appellant, and that 

be referred to the Registrar of this Court to tax 

e costs of the appeal, with directions to disallow all 

such costs and expenses as may have been unneces- 

sarily occasioned by the inclusion in the transcript 

sent from Ind^a of matters which he shall consider to 

have been improperly introduced therein, and that 

any taxation which may be had in India be regulated 

by the course which the Registrar of this Court may 
adopt. ^ 

Their Lordships have observed with reo-ret the 
trequent inclusion of voluminous papers, Accounts, 
and receipts in the transcripts printed in India, and 
sent over in that form to the Registry of the Privy 
Council, an evil which appears to be on the increase- 
and their Lordships trust that the attention of the’ 
Courts in India from which appeals lie to Her Majesty 
will be directed to the subject, with a view to provide 
a remedy for a very serious evil (o). 

(a) The transcript record (which was printed in Tna,- j 

the Order in Council of the 13th June, 1853 sec III ^ 

accounts and receipts, ot 
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Rampkkshad Tewahry 

AND 

Shkochiirn Doss, or Loll Tewarr'V, 
Mossomat Thookra and others 


- Appellant^ 


I Bespondpnt.^, 


And in a cross appeal by 


Sheochurn Doss 


- AppcUant, 


and 


Rampersiiad Tewarry 


Respo^idcnt 


And in another cross appeal by 


AIussumat Thookra 




ippellcmt, 


8lh, 9th. & 
lOth Feb. 
1866. 


AND 


Rampershad Tewarry 


Respondent.^ 


On appeal from the Siidder Dewanny Adanvlut, 

North-West Provinces, Agra. 


Hindu Law-Joint family-Efidencc of 

her thrown into the common stocl— Presumption from-Self-aequxrea 

property — 0«ha’ of proof. 

D one of five brotliers, constituting; an uiuU\n(led Hindoo 
but having no ancestral estate, acquired personal property with which, 
with the aid of his brothers, he established and carried on a banking 
business at five different places. Such eircuinstnnces, under the general 
principles of Hindoo law, held to constitute a joint fainily property in 
which the brothers were entitled to share. 


These appeals arose ont of a suit instituted by 
the Appellant, Ramper.shad Tewarry, who was one of 
five brothers, against his brothers’ representatives in 


’^1 


•Present: Members of the Judicial Committee, —The Right 
Hon Lord Chelmsford, the Right Hon. Sir James William Colvile, 
and the Right Hon. Sir Edward Vaughan Williams. 

^Is.ve.s.'joi ;— The Right Hon. Sir I.awrenee Peel. 
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not a jointly ac°qufred°ySTopm^ on Partnership, and 

have been separately acquired.^ ^ ^'aiming it to 

Law, which excIudl's”t’^wklw'^‘7ro'ni 'Xe of Hindoo 

<>« i«i« ptoS r.s.rf.'s,''"’'’""'''* 

ii» ■"« •‘"'"y ™. joipt ...d 

lated to make the widow of one of fhe brnl^" ***® estate, calcu- 

mainteiiance. Held that although a Courf 

would have set apart a certai^um to a J “aafy 

lifetime of the widow vet from the t separate account during the 

Courts in fadiu, sucrpr-i:Hcc ZiM 1^0 carr^roTr^ 

z'z^ ‘VoSztt’i ““ ”■ 

principal sum for which h^was aciountaS «*o 

cent, per mensem in lieu of the profits he fail’ed'^o a"coun?*for! 

the Court of the Principal Sttdder Ameen, which suit 
was afterwards transferred to the Civil Court at Aara 
^ enforce his claim as a member of a joint undivided 
Hindoo family, to a fourth share of the joint esfcaAe 
HI five several Banking firms respectively established 
in the Agra, Jhoosee, Ghazeepore, Benares and 
M^rzapore■, also to set aside a deed of partition and 
a deed of gift whereby the Respondent, Mussvmat 
Thookra, purported to give the share awarded to her 
under a deed of partition to one of her husband’s 
bi others sons named Sheochurn Doss, 

Sheodut Tewarry, the ancestor of the parties, was a 
riest, and had five sons, named Gungapershad, Moona 
Loll, Radakishen, Deenanath, and the Appellant 
Rampershad. Sheodut had no ancestral estate. Deena’ 
nath, from capital acquired by him, established the five 
Banking firms, taking his four brothers into the busi- 
ness, and accumulated a large fortune. The fatnilv 
continued undivided, but in 1848 the Appellant, RcpZ 
pershad, separated from the joint firms and conducted 
the M^r 2 :apore Banking branch alone. In 1850, Deenor- 
nath died, leaving a childless widow, the Respondent 
Mussufrmt Thookra. By a deed of partition, dated the 


^91 


1866 . 

Ram- 

PERSHAD 

Tewarrv 

V. 

Sheo- 

CHURN 

Doss. 



492 


1866. 

Ram- 

PEFSHAD 

Tewarry 

V. 

Sheo- 

CHURN 

DOSS. 


CASES IN THE PRIVY COUNCIL 
23rd of February, 1825, the estate of Deenanath was 

divided into four parts and apportioned between the 
brothers, (luvyaperM, Mooua Loll and Bada^ 
kishen, or their representatives, and the Respondent, 
Mussuwaf Thonkra, who was allowed her husband s 
share to the exclusion of the Appellant, Bampershad, 
on the ground of his separation from the other naem- 
bers of tlie family in the year 1848. This share 
was afterwards given by a deed of gift dated tbe 
7th of September, 1855, by the Respondent, Mussu- 
mat Thookra, in favour of Sheoehurn Doss. 

The nature of the pleadings and effect of the 
evidence is sufficiently set forth in the judgment. 
The Appellant, it appeared, had refused to account 
for the receipts and disbursements of the Mtrzapore 
branch of the Banking firm he was in possession of, 
and, as alleged, had tampered with and altered the 

Books of that ttrin. 

The case of the Appellant was, first, that the 
Banking business had been established and the capital 
thereof accpiired, not by the five brothers, but by their 
father, Sheodut Teirarry, or from his ancestral estate, 
and that by the Hindoo law, on the death of Deena- 
nath, without issue, the surviving brothers, or their 
representatives, succeeded to his share, to the exclu- 
sion of his widow, who had no interest in his estate 
beyond maintenance; and secondly, that a deed of 
partition, in 1843, relieil upon by the Respondents 
was fraudulent. On the other hand the Respondent, 
j\fussumal Thookra, the widow of Deenanath, con- 
tended that her husband was the founder of the 
business, that he had associated his brothers only 
as ordinary partners, that the firm had not .been 
established with ancestral capital, there having been 
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1" fact „o„», and, Iherefore, that she, as a child 
esa widow was entitled to her husband’s full share 
the profits in the business. The case of the other 
Resiiondents was, that in the year 18o2 a ri* • • h 

the estate of Deenanath had been made between his 
W1 ow and tl.e representatives of Deenmiatli’s brothers 

IMenmath, death. The Sudder Court at A«ra 

consisting of Messrs 7? 7 ? tij- 

^uessis. u, B. Morgan and M 7? 

dated the 9tli of June, I860, held that Sheodui 
baving died without leaving any capital, and that 
here was no ancestral estate, the whole capital 
having been acquired solely by Deenunath, who h J 
associated the names of his brothers with his own ta 
th several firms from natural affection; and that being 

nance, which was fixed by the Court at L. 150 Lr 
raensen, and not to any share of her husband ’s estate 
w ich the Court held belonged to the brothers equally •’ 

sh^uL"'’“■'^ SneceZ: 

Doss, should pay only a portion of the claim made bv 
reason of the Appellant having received a consLr 
ble sum more than he was entitled when he sena ^ 
rated from his brothers, for which the Court charged 
im with twelve per cent, interest. The other le 
spondents were exonerated from the Appellant’s claim. 

From this decree Rampershad brought the present 

appeal, and Sheodhwrn Doss and Mussumat ThooThra 

cross appeals. These appeals were, upon petition 

ordered by the Judicial Committee to be consolidated 
and heard together. 
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The consolidated appeals were argued by 

Air. lioli, Q.C., and Air. Leith y for Rampershad 
Tetvarry, 

The Attorney-General (Sir 7?. Palmer, Q.C.), 
and Air. Cave, for Sheochurn Doss. 

Air. Piffard, for Mussumat Thoohra, and 

Air. J. Anderson^ Q.C., and Air. TT^. Doieniny 
Bruce, for the Respondents, Mussumat Sudao, 
B III deo D 0 ss, B hy roup e rs h ad, a n d Muss um at 
Bilassa, 


The j^oints mainly insisted upon by the Appellant in 
support of the appeal are stated and eoimnented upon 
in the judgment. 


As to the presumption of Hindoo law, with respect 

to the five brothers constituting in the Banking 

business an undivided Hindoo family, or merely a 

copartnership, there being no ancestral funds and the 

brothers living apart at the different Banking firms, 

and also the effect of the separation in the year 1848, 

T,he Mitacshara (by Colhrooke), ch. 11. see. IV. pp. 

34G, 8, Elherling’s Treatise on Inheritance, Gift, &e., 

hy IMahomedan and Hindoo Law, p. 79, Kafama 

Ndtchlar V. The Rajah of Shivagunga- {a), were 
referred to. 

On the assumption of the Banking firms being only 
a copartnership; then as to the :;g'ht of the widow to 
one-fourth share, Dayahhaga, ch. XL sec. I. p. 158, 
IF. H. Macnaghten-'s Princ. of “Hindu Law,” Voh 
1. p. 47, or in the alternative of the family being 
united, her title to maintenance only, W. H. Mac- 
mghfen’s Princ. of “Hindu Law,” VoL I. p. 19, and ih. 
Vol. ri. p. 21. were cited; also that the onus prohandi 

(ri) 9 Moore's Iiul. App. Cusps, 539, 606. 
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that her husband’s properly was separately acquired, 

wZd t t i Pmd K.„- 

fi,r‘ 

And, as to the refusal to give in the accounts, and the 
alleged spoliation of the Books of the Mirzapore firm 
by the Appellant, Ramper shad’s, it was submitted that 
the charge made by the Sudder Court in taking the 
accounts of the assets of the family, in deduction of 
that Appellant s claim, at the rate of twelve per cent. 

01 the principal sum he was accountable, was, in the 
«rcuinstances, correct, referring to Gray v. Haig (c) • 

W ardour v. Berisford Xd). ^ ^ 

res?r^err„d?‘“'’ ’ i-lgment was 

leservea, and now pronounced by 1866 . 

The Eight Hon. Sir James W. Colvile. 

The suit out of which these appeals have arisen 
was brought by Bampershad lewarry to enforce his 
claims against the other members of a joint and 
undivided Hindoo family. The common ancestor of 
the Plamtifl and the Defendants was one Sheodut 
Temarrii, who lived at Jhoosee, a village on the 
anges, opposite to Allahabad, and exercised there the 
functions of a Purohit, or Priest. He died in 1802 
and is not shown to have left any property except the’ 

^use, such as it was, m which he Uved, and the 

Hnqq Purohzttai, or. Priests’ fees, the right to which 

seems to have been hereditary. He left five sons 

GungapeM,^ Moona Loll, Radahi^hen, Deenanath, 
and the Plaintit¥, Bampershad. 

Radahishen died in 1840, leaving three sons, BuTdeo 

(a) Ante, p. 403. ( 6 ) 3 Moore’s Ind. App. Cases 229 

(?) 20 Beav. 219. W 1 Vern. 452. 

'■ u 'sx 2- 
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I>(hssj Hhfponpvrshad , and SccfulpcrsJiad, all of ■whom 
wore Defendants below; but SeelHlper^liad has since 
died, leaving three infant sons, who are represented 
on the record by Mussunuif BiUi^sa, their niotlier and 
guardian. 

GmigapersJiad died in 1846, leaving three sons, 
Slicochuni I)()^,s or Loll Tciranp, the principal Defen- 
<lant below and Hespondent lierc; Bheekuoi Sinph, a 
Defendant below, who has since died without issue : 
and BJittpicaii Doss, 

Dcenanath died in ISbO or ISol, without issue, but 
leaving a widow, MussiDoal Tliookra, one of the Re- 
spondents and a cross Appellant. 

Moona Loll, who survived Dcciuouith, is dead; but 
tluu'e is some confusion as to the date of his death. 
From the partition deed of the 2ord of Fchnnirp, 
]8r)2, which is afterwards referred to, we should infer 
that ho was dead at that date. From other parts of 
the record, it would appear that he was alive in April, 
1857, and died between that month and Ju)te, 1858. 
AVhenever he died, he left an only son, Shcopershad, 
a Defendant below, who has since died, leaving two 
sons, the Respondents, Soonijpcrshad and Rannuith. 

The evidence concerning the precise history of the 
family after the death of Sheodut is conflicting and 
will be afterwards considered. It is, liowever, undis- 
puted that for a considerable period between the 
years 1818 and 1848, the five brothers or their child- 

t 

ren carried on a flourishing Banking business, on 
some terms of partnership or joint interest, under 
five different firms. Of these, one was established 
at Jhoosee, the ancestral seat of the familv, under the 
style of **i\Ioo)ia Loll & Ginigapershad another at 
Agra, under the style of BadhakUdiea (fi DePmnath;^^ 
a third at Botarcs, under the style of ^^Gungapershad 
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V'T*'!.'' “* t,h.3 

lifth m M i r' SlieocJnim Doss," and the 
tl.f P.ainlW ■“ /r 7-? ''‘“"“KO-o-'t of 

lest of the family, appropriatinK to liimselt the 
assets and property of That ahourthat 

tirff 7“ °a “oinheis of 

he family, and ceased to render the accounts of tl.e 

M.rsapoo,- to the Moosee hr,., aceordins to the eour e 
of hiisiness theretofore subsisting, seems to be pretty 

certain ; but there is no proof of a formal separation 
oi dissolution of partnership at that date. 

of°tb “J** the adult members 

of the family other than Ba,„pershad, vis., Sheoper- 

ahud, as representing Moona Loll; Skeochurn, for 

himself and as guardian of his infant brothers as 

representing Gtmgapershad-, Btddeo Doss, for him^ 

self and as guardian of his infant brothers, as repre- 

senting RadahisTten; and Miissumat Thookra 

representing her husband Deenanath, executed a 

deed of partition, which stated that the five brothers 
had been associated in partnership in trade and 

(corresponding with a.d. 
1»18) , that the five before-mentioned Banking firms 
had been established; that in 1904 Summit (1848) 
Ravipershad, who was at Mirzapoor, having taken as 
his share Rs. 1,16,197. 10a. in cash and house.. 
Situated at Mirzapoor, had separated himself and 
ceased rendering accounts and correspondence in 
regard to the property in his possession; and that 

X— 64 
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similarly, lie having no concern with the firms of 
Agra, Jhoosee, Ghazeepoor, and Benares, the under- 
signed being tlie partners of those firms, with a view 
to obviate future disputes and contests, had examined 
the accounts of the firms and the property apper- 
taining thereto, and found in cash Rs. 503,418. 8a., 
whicli they liad amicably divided into four equal 
shares, each share amounting to Rs. 125,996. 4a., and 
had separated themselves. The deed then provided 
for the future division of some outstandings, which 
were to be held jointly until realization; and for the 
division of certain boats, and the warehouses and 
shojis there mentioned, but stated that the houses 
situated at Jhoosee were to remain in the joint 
possession of the four parties. The effect of this 
instrument was to exclude Bampershad from any 
])articipation in the property which was the subject 
ot the partition, and to give a fourth share to Mus- 
Sinn at Thoohra as the widow and representative of 
Deenanath. This fourth share she afterwards, bv 

y • 

Jill instrument dated the 7th of Septcwher, 1855, 
a^'signed to Sheochnrn Doss. 


Tlie suit was connneneed on the 4th of Janiiai ti, 
1856, in the Court of the Principal Sudder Ameeti, 
wlience it was transferred to the Civil Court of Afjra. 
The plaint claimed a one-fourth share of the property 
therein specified, giving credit for Rs. 1,16,197. 10a., 
the assets of the firm of Mirzapoor in Plaintiff’s 
possession ; and to set aside the deed of partition of 

the 23rd of Fehruary, 1852, and the deed of gift of 
the 7th of Septenihcr, 1855. 


Tt may he necessary to examine the pleadings more 
pai ticularly hereafter, for the purpose of considering 
the weight of certaiTi arguments which were addressed 
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thoir Lordships on the hearing of these appeals 
^ t present it is sufficient to say, that the material 
qu^eshons in the cause were, whether the property of 
leh a share was claimed, and in particular ' the 
property- of the Banking firms, was the joint and 

undivided property of the family; and conLquently 

hethei by the Hindoo law, as it obtains in the’ 

Salt J' ” • -Defendant, Mnssumat 

Thookra, was incapable of taking a share of it • and 

had effectually separated himself from the rest of the 
amily, and had conclusively bound himself to take 
the assets of the Mirzapoor firm in full satisfactior 

f concerns. ■ 

The Civil Judge of Agra, by an Order of the 7th 
of MarcK 1857, refetred these questions, as well a 
various questions of account, together with the paH 
uership Books, to two native Assessors or CommL 

rTeli a7 15th of March, 

aa well as upon his own view of the evidence taken 

1807, determined both the before-mentioned ques- 
lons in favour of the Plaintiff, and awarded to him 

n u satisfaction of his claims up to the date of tho 
decree the sum of Ks. 1,37,508. 5a., with subsequf i 
Intel est to ^ate of realization, and costs. For 
Els amount all the Defendants were made liable 
^ Against this decree there were four appeals 'to the 

Thookra and Sheochurn Doss, went to the merits of 

sL J presented bv 

ri iHe interest of Moor^a 

and by the guardian of Bhugwan Doss, the 

ujfant son of Gungapershad; and the other was 

presented by the :sons and representatives of Rada- 
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kislu')/. Botli ol' them were eontinecl to the point 
Unit the Appellants were improperly made liable for 
any j)art oL‘ the sum decreed to tlie Plaintiff; since, 
upon liis mode ol* taking the accounts, they would be 
entitled to more than they had received under the 
])artilion deed of the 23rd of FebrKurif, 1852. 

Tlu^ St(fhler C\)urt dealt with the merits ot‘ the 
(*ase upon the appeal of Sheochunt Doss, Before 
doing- this, however, and on reading the papers in all 
tin* a])p(*als, they made an Order on the 9th of May, 
18()0, whereby they referred the case to two native 
Coinmissioners (being the same persons who had 
ac'ted in that capacity in the Court below) for inquiry 
and report upon three new points. The first was, 
what were the profits of the Mirzapoor firm during 
tlu^ four years between 1904 Sawhut and 1908 
Santhut, i,c,, between 1848 and 1852. The second 
involved certain disputed items in the accounts. The 

4 « 

third was the amount of maintenance to be allowed 
to MussHiHof TJiookra, should it bo ultimately deter- 
iiiinod that she was not entitled to a share of the 
property in dispute. 

Oh the 21st of il/a?/, 1860, the Commissioners 
reported that the account of profits rendered by the 
Plaintiff under the first head of inquiry was incorrect, 
and begged that either the Plaintiff’s Pleaders should 
be required to furnish a proper account within a 
given time, or that they (the Commissioners) should 
be allowed to submit a report on the two other points. 

On the 22nd of Maji the Court gave the Plaintiff 
one week within which he was to file correct accounts. 
On the 2flth of Mail the Commissioners made their 
report, which was to the effect that for want of proper 
acc'ounts furnished by the Plaintiff they were unable 
to report oti the profits realized by the Mirzapoor 
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disputed items of account- 

a«d flndmg that Bs. 125 per Mensem was a pZlr 

nwoksa. On the 4th of J„„e the Plaintiff nre 
seated a petition to the Court objecting to ibis 
report. On the 5th of June the Court, aftl- hearing 

PI ad^s' f r''“7 sad th? 

should be ad;.™r-t^:7or‘°*-' “ 

ujouinea, the Commissioners dismissed 
and the petition of the Plaintitf objecting to the’ 
report placed with the record. 

By its decree of the 9th of June, I860, the Court 
disposed of the appeal of Sheochurn Doss. They 
concurred with the Court below in holding that tZ 
pioperty in dispute was joint and undivided- that 
Mussumat Thookra, as the widow of one of the 
co-sharers, was not entitled to take a share in it- and 
that the Plaintiff had not forfeited his rights as ’a co- 
sharer by separating himself from the rest of the 
family m 1848. They held, however, that Mussumat 
Thookra was entitled to maintenance according to 

r! iTnnn Commissioners, and that 

Rs. 15,000 must be set aside out of the divisible 
assets to provide for it. They further reduced the 
divisible assets by the amount of certain bad and 
irrecoverable debts and other items pursuant to the 
findings of the Commissioners. And inasmuch as 
the Plaintiff had failed to account for the profits of 
the Mirzapoor firm between the years 1848 and 1852 
they charged him with interest on the principal sum’ 
for which he was accountable at 12 per cent The 
amount was Es. 55,280. The effect of this decree 
was to reduce the sum presently payable to the 
Plaintiff to Es. 17,478. 12a. 9p., for which, having- 
regard to the shares taken by him and by the other 
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parties under the deeds of 1852 and 1855, they held 

Sheoclmrn Doss to be solely liable. 

Pro forwa Orders giving effect to this decree were 

passed on the same day upon the other three appeals. 

The Plaintiff has appealed against these decrees 
to Her Majesty in (^ouncil. He submits that they 
should lie affii-rned in so far as they affirm the decree 
of the ZUlah Court, and ought to be set aside, re- 
versed, or vai'ied, in so far as they vary or differ from 
that decree. The particular relief which he has 
claimed at the Bar will be more conveniently noticed 
hereafter. 

Sheorhm'n Doss has presented a cross appeal 
against the decrees below. He insists that they are 
unjust and erroneous in so far as they affirm the 
decree of the Zillah Court, and that the Plaintiff^s 
suit ought to have been dismissed with costs. He 
further submits that, if the decree of the 8 udder Court 
against him was substantially right in other respects, 
it was erroneous in making him solely responsible for 
the sum decreed to the Plaintiff. 

M ussumat Thookra has also presented a cross 
appeal. Her appeal is not distinguishable from that 
of Sheochwru Doss, except that she does not quarrel 
with that part of the decree which makes him solely 
responsible for the amount (if any) payable to the 
Pflaintiff; and on the other hand insists that if the 
decree impeached was substantially right, positive 
directions should have been given and provision made 
for the payment of the maintenance to which she was 
found entitled. 

In dealing with these appeals, we shall first con- 
sider whether both the Courts below were right in 
holding that the property in question was the joint 
and undivided property of the five brothers ; and 
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m deducing as a consequence from that finding' 
that the Plaintiff, nohvithstanding his acts and con- 
duct m 1848, was in 1852, the date up to which 

the accounts have been taken, entitled to one-fourth 
share of it. 

The case of the Defendants and cross Appellants 
pon the first of the points is that the partnership 
pioperty was in no degree acquired by the use of 
ancestra property; that Deennnath left his native 

1 fortunes some years after his 

father s death with nothing but his brass lotah, o- 

drinking vessel; that he took service with one 
Peeroo Mull, a native Banker at Agra; that whilst 
m that service he realized a small capital by means 
of some private adventures; that Avith the capital 
so acquired and its accretions he established first 
the Agra and afterwards the other firms; that he 
associated with himself, from motives of family 
affection, first Radahxshen and Moona Loll and 
afterwards the other two brothers ; employing' them 
in the business rather as dependants than as part- 
ners on an equal footing Avith himself; and that 
the property of the different firms, if not wholly 
the separate and self-acquired property of Beena 
nath, was nevertheless partnership property, to be 
dealt with according to the rules Avhich regulate 
mercantile partnerships between strangers, and was 
not subject to the rule of Hindoo law which excludes 
a widow from the succession to her husband’s share 
of the joint property of an undivided family. If 
this contention be well founded, the Plaintiff was 
entitled to at most a fifth share in the partnership 
assets, and when he brought his suit had received 

even more than his due in the assets of the Mirsapoor 
firm. 
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Before dealing with the evidence upon the ques- 
tion now under consideration, it may he well to 
notice the arguments of the Attorney-General to 
the effect that tlie pleadings of the Plaintiff’ are in 
fact inconsistent with the case on which he now relies, 
and tend to confirm that of the Defendants. To 
show that the Plaintiff did not sue as one of the co- 
sharers of a joint and undivided family, bui as an 
ordinary partner, he relied on the phrase “The 
claim is brought in virtue of right of co-partnership” 
at the commencement of the plaint, and the use of 
the word “partnership” in other parts of the plead- 
ings; and also on the circumstance that the Plaintiff 
claimed only one-fourth part of l)ee»<inath’s share, 
whereas the Hindoo law of succession, which he was 
supposed to invoke, would have given him one-half of 
that share; inasmuch as by that law nephews cannot 
take by representation in competition with the sur- 
viving brothers of a deceased co-sharer. 

Assuming the latter proposition to be correct, 
which their Lordships consider it to be, it may 
show only that the Plaintiff has to some extent 
mistaken his rights, and claimed less than he might 
have claimed. The presumption arising from this 
misstatement of his rights as co-sharer in an un- 
divided Hindoo estate, is by no means conclusive. 
It may be outweighed by the proof that the property 
was in part joint, which the conduct of the family, 
and the mode in which they kept their accoimts, 
afford. And it may be observed that the claim made 
is also inconsistent with the hypothesis of a partner- 
ship governed by the rules which regulate the rights 
of mercantile partners as such inter se. Nor is it 
possible to read the whole plaint without seeing that 
tlie ground on which the claim to any portion of 
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. . ^\idow fiom the succession to a share in 

on ffiP ^ eiiance. Upon the argument founded 
on the word ‘copartnership,” their Lordships have 

to observe that the pleadings before them have bLn 

lanslated from tJiose m the native language- tha^ 

.he word IS ambiguous; that the phrase “is brought 

in virtue of nght of copartnership” covers the whole 

claim, which includes the ITuqs Purohittai, admitted 

he mercantile firms. Looking to the whole scope of 

PlliiS doubt that the 

Hoi T upon his aUeged 

lights as a co-sharer, in a joint and undivided HinLo 

Seadld^”^ sufilcieutly well 

Upon the facts it must be admitted that tho • 
falls ,a,. short of proof that “ auct. a Z 

ormed to bulk of to property ip dispa^. 

family was, however, an undivided family, and there 
^vas a nucleus of ancestral property It mav n 

further admitted that Dee,m.atk laid the tonda' 
Lou ot the future fortune of the family. But there 
IS no proof that he kept as separate, or treated as 
separate, property that which he acquired at Agra 
On the other hand, it is shoAvn that many years’ 
before his death he associated his brothers with him- 
self as partners, and that thenceforward they carried 
on business together each contributing by his exer- 
tions to the increase of the common stock. The 
partition deed of the 23rd of February, 1862, itself 
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negatives the hypothesis that he employed his bro- 
thers as servants or dependants, since under that 
instrument they share as partners and take an equal 
share with his widow and assumed representative. 
There is nothing prima facie improbable in the 
hypothesis that he brought his earlier gains volun- 


tarilv into the 
capital on whicli 


common stock, making them the 
lie and his hvothers were to trade. 
All future gains being made by their joint exertions 
would, according to the general principle of Hindoo 
law, be the joint property of the family whilst un- 
divided, and be partible as such on a partition. 
There is no proof of any special contract (and the 
proof of such lay on the Defendants) which impressed 
the character of partnership as distinguished from 
joint or separate property, in the Hindoo sense of 
these terms, upon the i)roperty in ipiestion. In this 
state of things we have not only the judgments of 

the two Courts below in favour of the Plaintiff upon 

* 

this question, but wo have also the finding of the 
two native Assessors to whom it was expressly re- 
ferred, founded on the pregnant evidence afforded 
by the Books and accounts of the family. These per- 
sons are shown, by later proceedings in the cause, to 
have had no undue bias in favour of the Plaintiff, 
and they brought to the examination of the matters 
referred to them that intimate knowledge of native 
usages to which a Eluropean rarely, if ever, attains. 
Their Loidships cannot adopt the construction which 
the Attorney-General would have them put on the 
Assessors’ report of the 15th of March, 1857. They 
believe the first finding in that report to be that the 
property was joint in the Hindoo sense of the term. 
And they s»>e no snfticieut grounds for dissenting 
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from that conclusion, or from that to which the 
Assessors and the Courts below also came, upon the 
question whether the Plaintitf had effectually sepa- 
rated himself from the rest of the family in 1848. 

This being so, the remaining questions for deter- 
mination, with the exception of one touching the pro- 
vision for Mussumat Thookra’s maintenance, are 
those which arise upon the Plaintiff’s appeal, and 
involve the consideration of the deductions made by 

the Siidder Court from the amount awarded to him 
by the Zillah Court. 


That it was right to call upon the Plaintiff to bring 
into the account the profits made by the Mirzwpoor 
firm between the years 1848 and 1852, appears to 
their Lordships to be too clear for arg-ument. It 
is, however, insisted that the Court has improperly 
visited his failure to produce the accounts required, 
by charging him with interest on the principal sum’ 
for which he was accountable at the rate of 12 per 
cent.-, that they ought to have given him further time 
to produce his accounts; and that the cause ought to 
be sent back to India, in order that the account of 
profits may be now taken. Their Lordships have to 
observe that the time to be allowed was a matter for 
the discretion of the Court; that the account was 
presumably one which the Plaintiff, as a Merchant 
and Banker, ought to have been able to produce at 
short notice ; that the time actually allowed was not 
unreasonably short ; that in the circumstances it was 
competent to the Court to charge the Plaintiff with 
interest in lieu of the profits for which he had failed 
to account ; and that the rate of interest was only 
that which he himself claimed on the sums due to 
him. The Defendants are willing to accept the 
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interest in lien of the protit, and their Lordships can 
sec no ground for sending* the cause back upon this 
point at the instance of the Plaintiff. The sum of 
Rs. 14,316. 2a. 6p., mentioned in the examination of 
the Commissioners of the 28th of March, 1857, was 
obviously one item of profit appearing in the Books; 
not the measure of the profits of the Mirzapoor firm 
for the whole of the four years in question. The 
other items of account which the Plaintiff disputes, 
and on which he asks to have the cause sent back for 
further trial, have all been investigated by the native 
assessors or commissioners. These were persons pecu- 
liarly conversant with native accounts ; they appear 
to have been examined on their report in open Court 
on the 5th of June, 1860; and the Judges of the 
Sitdder Court expressly state that, after going over 
the several items with the Commissioners, they en- 
tirely concurred in their opinion. To remit a cause 
to India, for the purpose of reopening accounts so 
taken is obviously a course which their Lordships 
would not be justified in adopting, unless they had a 
clear conviction that there had been a miscari'iage of 
justice. They have no such conviction in the present 
case. It may be true that the Commissioners have 
not required evidence dehors the Books ; but the 
Plaintiff, as a member of the joint family and a 
partner in the several firms, was prima facie bound 
by the entries in the books. If he impeached them, 
it lay on him to falsify them. 

Their Lordships do not think that the amount of 
maintenance decreed to Mnssnmat Thookra is exces- 
sive. It is, however, objected by her that positive 
directions should have been given, and provision made 
for the payment of her maintenance. And the 
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Plaintiff, on his side, complains that he is by the 1866 . 
decree deprived of his right to claim a share of the Ramper- 
principal sum deducted to meet this claim of main- 
tenance on the death of Miissumat Thookra. sheo- 

A Court of Equity in this country, if administering 
the whole estate, would no doubt have carried over 
the I sum set apart for this purpose to a separate 
account; would have directed that the annual income 
should be paid to Mvssumat ThooTcra during her life; 
and that the parties who had a reversionary interest 
in the principal should be at liberty to apply concern- 
ing it on her death. The Country Courts in India 
have, however, no machinery which enables them to 
take any such course. Nor was the suit one for the 
general administration of the estate. It was, in form, 
a suit to obtain present payment of the balance which 
the Plaintiff alleged to be due to him on the proper 
division of the property and adjustment of the 
accounts. The course, therefore, which the Court 
took was to deduct from the gross amount of divisible 
assets the sum of Rs. 15,000, which at 10 per cent, would 
produce the annual sum of Es. 1,500, and to leave 
it as residue undivided in the h 0 ,nds of Sheochurn 
Doss, in which it was found, subject to the obligation 
of paying the maintenance. Sheochurn Doss and 
Mussumat Thookra being co-Defendants, and there 
being no proof of the precise terms and conditions on 
which she had made over to him the share which she 
took under the deed of the 23rd of February, 1852, 
the Court was hardly in a condition to make more 
precise provision for the payment of her mainte- 
nance by him. Nor is it expedient that their Lord- 
ships should now make any Order on that subject. 

Again, if the Sudder Court had simply deducted the 
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Rs. 15,000, as so much undivided residue, without sny- 
KAMPER- iug anything' about the Plaintiff’s future rights, their 
te^arrv Lordships, considering the form of this suit, would 
sheo- have doubted whether he had any grounds for im- 

peaching the decree on this point. The judgment, 
however, says, “We decide that the best mode of 
setting her claim will be to deduct from the total 
divisible assets the sum of Rs. 15,000, the proceeds of 
which shall be devoted to ThooJ{ra*s maintenance, 
and in respect to which the Plaintiff is declared to 
possess no right.” These last words are certainly 
calculated to embarrass the Plaintiff, or his represen- 
tatives, in asserting the right, which they seem to 
possess, to claim a share of this sum when the purpose 
for which it has been deducted from the divisible 
assets, the maintenance of Mussimat Thookra, has 
been satisfied. Their Lordships, therefore, pi'opose 
to add to the decree a declaration, that it is to be 
without prejudice to the right of the Plaintiff, or of 
his repi’esentatives, to claim on tlie death of Miissuma^ 
Thookra, such share as he or they may’^ be entitled to 
in the sum of Rs. 15,000, retained to provide for her 
maintenance. 

# 

Their Lordships, however, do not think that this 
slight modification of the decree ought to affect tlie 
costs of the appeal. And the Order which they will 
humbly recommend Her Majesty to make is, that the 
cross appeals of Sheochtirn Doss and Mu-ssivtnnt 
Thookra be both dismissed with costs; and that, on 
the appeal of the Plaintiff, the decree in No. 62 be 
varied by the addition of the declaration above men- 
tioned; that in other respects the decrees appealed 
against be affirmed; and that the Appellant, Ewm- 
pershad, do pay the costs of his appeal. 
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JowALA Buksh, son OF Meeta Bam - Appellant; 

AND 

Dharum Singh, alias Imdad Ulee 
Khan ; Mussumat Bajah 

Koonwur and others - - Respondents.* 

On appeal from the Sudder Dewanny Adawlut, 

North-Western Provinces, Agra. 


PracDce i„ ejectment— Burden of proof of title— Failure hu 

<0 prove title— If can be relied, in by plaintiff— Hindu 
Law Possession by one member — When eiiures for the benefit of all 

Hhe suit out of which this appeal arose, was 
instituted by Arairv Singh, alias Ushruff Ulee, since 
deceased, and one of the Respondents, Kalal Singh, 


* Present .—Members of the Judicial CommitteJ— The Right 
Hon. the Lord Justice Turner, the Right Hon. Sir James WilKam 
Colvile, and the Right Hon. Sir Edward Vaughan Williams, 

Assessor *. — The Right Hon. Sir Lawi’ence Peel. 


It is essential that a Claimant seeking to oust a party in possession 
of an estate, should establish his own right to the estate, and not relv 
upon the failure of the title impeached. 


A decree of the Sudder Court held, that although the title set up by 
the Plaintiff might be wholly bad, yet that a party Defendant with 
wlxoui the Plaintiff had by a deed of Solunamalif or compromise, agreed 
to divide the estate, was entitled and on that ground decreed possession. 
Such decree reversed on appeal, as the effect of the decree would be (1) 
to defeat the Defendant's possessory title without giving him an oppor- 
tunity of contesting the title of the party by whom he is turned out of 
jjossession, and (2) as it was a violation of legal principles which protect 
possession, and of justice which regulate the joinder of parties and the 
union of titles to sue in one suit. 


I3(h and 
14th Feb.. 
1866. 


Act, No. NIIX. of 1848, is limited to Awards made by Collectors under 
Ben. Regs. VII. of 1822, IX, of 1825, and IX. of 1833, w hi ch gives to 
the Revenue authorities judicial power to determine questions of posses- 
sion, and the right of appeal from such Award is subjected to three 

years' limitation, 

% 

The general rule, that the possession of one member of a joint Hindoo 
family is the possession of all other members, does not apply where the 
party claiming has been clearly excluded from the family. In such a 
case the possession is adverse, and under the general law of limitation 
the time will run from such adverse possession. 

* ^ 

2 


N N 
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alias Gholam Ulee, the sons of one Loll Singh, caste 
**Thal'oor Burli Gugar/^ a race descended from the 
Rajpoot tribe of Hindoos, on the banks of the Doah, 
who had been converted to Mahomedanism ; against 
the Appellant and Mnssumat Soonchir, widow of 
Meet a Ram, to obtain a declaration of their hereditary 
right to succeed to the Taloogtia of Ounungahad 
Kaseer, consisting of eight Monzahs situate in the 
Boohnidshnhnr District, in the Noi’th-JVestern 
Provinces;^ and also to cancel and set aside a deed 
of sale, dated the 17th of October, 1842, executed 
by the late Thoohravcc Maha Koocr, also called 
Mussuniat Maha Koocr, the widow of Tara Singh, 
in favour of Meet a Ram, the Appellant’s father, 
and to recover mesne profits in respect of the 
Taloogna. 

The circumstances which gave rise to the appeal 
were as follows: — 


Roop Singh, alias Pah ahran Ulee Khan, the com- 
mon ancestor, was Zemindar of Omitngahad, and 
died in the year 1753. He had issue three sons, 
Lootf Ulee Khan, alias Tara Singh, Mohmid Singh, 
and Mohun Skigh, who alone had issue a son, named 
Loll Singhs He also died, leaving two sons, the 
Plaintiff, Aram. Singh, and Golol Singh. 

The Appellant’s case was, that Mohun Singh was 
(he issue of a concubine, and tliat Loll Singh the 
issue of a female musician, and, consequently, that 
the descent of Atcini 8in(jh and Ciolol Singh fi’om 
Pahnlwan Ulee Khan \vas not legitimate. 


Wl.etlier, a Hindoo fan, ily, thongl, convortod to -Ualiomcdanism, but 
oonforming tor sovoral pnorations to Hindoo enstoms and usage-s, can, 
h} of tlip rotiMitioM of Hindoo customs uiid usnifos sot up for 

itself a special and enstoinary law of inlieritanee. Quaere P ^ 

Abraham v. -Ibra/if/m (9 Moore’s Tnd. App. Cases, 19;)) distinguished 
from such a case. 
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without issue, in 

1805, his widow, Thookranee Maha Kooer, became 
proprietress of the Ourungabad estate, and also of 
the Chukathul^ estate, of which Roop Singh had 
been also Zemindar, hut which estate was not in issue 
m this appeal, in the room of her husband, with whom 
a settlement for the Government revenue was made 
In consequence of the Government revenue having 
fallen into arrear, and Thookranee Maha Kooer being 
in debt to other parties, the estates were in 1811 placed 
under the Court of Wards, and managers appointed, 
who remained in possession till the year 1833, when 
a settlement was made with Thookranee Maha 
Kooer, as sole and absolute proprietor of the estate, 
for twelve years, from 1833 to 1844 inclusive. 

In the year 1842, Thookranee Maha Kooer sold 
the Ourungahad. estate to Meeta Ram, the father of 
the Appellant, for Es. 30,000, and executed a deed 
of sale, dated the 17th of October, 1842, Avhich was 
registered on the 24th of February, 1843, and the 

purchaser’s name recorded as. Zemindar, Lumbadar, 
and Malgiizar, of the estate. 

It appeared that shortly after the execution of the 
deed of sale, and before the name of Meeta Earn was 
recorded, notices were issued for objections; and as 
certain objectors appeared (one of whom was Aram 
Singh), the recording of the purchaser’s name was 
postponed in order that inquiries might be made 
The objections raised Avere, iu the main, that 
Thookranee Maha Kooer Avas not of sound mind, and 
that the sale was fraudulent; the Thookranee not 
having been aAA-are A\-hat she Avas doing. After 
making inquiries, the Collector declared that Thook- 
ranee Maha Kooer Avas of sound mind, and had sold 
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tho property voluntarily, and that there was no objec- 
tion to the mutation of names. 

In August, 1844, Meeta Bam died, leaving the 
Appellant, and a widow, Mussnmat Soondur Kooer, 
when objections were for the first time raised by 
Thool-ranee Maha Kooer, that the estate was under 
the Court of Wards at the time of the sale, and that 
the transfer of the property had been procured by 
fraud. These objections were overruled, and the 
Appellant’s name registered as Lumbadar, 

Thookrauee Maha Kooer died in the year 1853. 

On the 14th of August, 1854, Aram Singh and 
(iolol Singh, claiming as heirs and representatives of 
their father. Lull Singh, and ' grandfather, Mohun 
Singh, brought a suit in the Civil Court of Meerut, 
for possession of the estate of Ourungahad, by cancel- 
ment of the deed of sale, dated the 17th of October, 
1842, alleging, first, that they were co-sharers with 
Thookrauee Maha Kooer; and secondly, that the 
estate had been obtained by fraud without payment 
of anv consideration monev, and further, that it was 
at the time of sale, under the Court of Wards, and 
for recovery of mesne profits. 

The Defendants, the Appellant and Mu^smnat 
Soondur Kooer, by their answer, denied that the 
Plaintiffs were ever co-sharers with Thookranee 
Maha Kooer, and alleged that their claim was barred 
by the Regulation of limitations of suits, and further 
alleged, that the Plaintiffs were not the legitimate 
descendants of the common ancestor, Pahulwan Ulee 
Khan; that the estate was not under the Coui't of 
Wards at the time of the sale, and that the sale to 
Meeta Bam was genuine. 

Afterwards, a supplemental plaint was filed to the 
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effect: that one Mussumat Rutta Kooer’s name was 
registered in regard to the Clmkathul Estate, as suc- 
cessor of Thookrenee Maha Kooer, and that as the 
Promts in dispute witji respect to the Chukathul and 
Oun(>igahad estates were identical, by reason that 

oth elates were the ancestral property of Pahulwan 

Ulee Khan, it was necessary that Mussivmat Rutta 

Kooer should be made a Defendant. The Appellant 

objected to the supplemental plaint, denying that the 

suits had the same foundation, and stating that there 

Avas no necessity for making Mussumat Rutta Kooer 

‘d Defendant. But she was admitted as a Defendant 
and put in her answer. * 

The principal issues were, first, was the estate in 
suit the ancestral property of Pahulwan Ulee Khan 
and were the Plaintiffs his real heirs, and up to the' 
time of the sale did Loll Singh, father of Plaintiffs, 
and Mohun Singh, his father, continue in possession 
as proprietors along with Thookranee Maha Kooer, 
Avho was the daughter-in-law of the common ancestor' 
or not? and at that time did the estate, in consequence 
of the disqualification of Thookramee and the father 
of the Plaintiffs, come under the Court of Wards, or 
Avas it under the sole agency and management of 
the ancestor of Defendants, and Meeta Ram, pur- 
chaser? Secondly, was the Thookrayiee at the time 
of the sale deranged in mind, and was the deed 
of sale fraudulently altered by collusion of the 
A'endee Avith the agents of the vendor? And was 
the payment of Rs. 30,000 consideration money 
entered, as it stated, and the deed executed on pay- 
ment of the consideration money, with the consent 
of the vendor and vendee; and was the estate of 
Chukathul- , and its decree of the same form and 
natui e as in this suit, or hoAv? and thirdly, were the 


51 


1866. 

JOWALA 

Buksh 

V. 

Dharum 

Singh. 



CASES IN THE PRIVY COUNCIL 


516 


1866. 

JOWALA 

BUKSH 

V. 

Dharum 

Singh. 


Plaintiffs on the death of TJiooJcranee declared to be 
her heirs, and after the sale were they prepared to 
object and to institute a suit? 

After taking evidence as to his ancestor being con- 
verted to Mahomedanism by force, and the family 
following Hindoo usages and customs, SheiJih Monim 
TJlee KJian, the Principal Siirhler Ameen of Meerut, 
by a decree bearing date the 29th of August, 1856, 
dismissed tlie suit. In tlie judgment of the Court, the 
Sudder Aween referred to the suit, No. 17 of 1856, 
to whicli the Appellant was not a party respecting the 
estate of ChuJxathid, wliich Iiad also belonged to 
Pahulwaui Ulec Khau, and concluded as follows: — 
“That suit, l)y the Orders of the Sadder Court, 
was again lirought into this Court, and after investiga- 
tion this day, in consequence of want of proof of right 
and dispossession of the Plaintiffs, and tlieir ancestors 
for a long time, was dismissed, and the Plaintiffs 
being considered not to be the heirs of Pahuhran 
}Uce Khau, or of M}tss}nuaf Maha Kooer, deceased, 
were held to be entire strangers, and not having any 
concern with the estate; and in their petition, on 
which an Order was passed on the 27th of November, 
1855, the Plaintiffs have clearly stated that the nature 
of the dispute in both suits is identical. Therefore 
their having no right and possession is proved in this 
suit also. On this account the genuineness or other- 
wise of the deed of sale cannot now be inquired into 
in a smit brought by these PlaintitTs. It is the fault 
of the Plaintiffs, who although they did not hold 
possession of the Chukafhul estate, too hastily mak- 
ing themselves out to be the heirs of the deceased 
female, set about suing for the cancelment of 
the sale, and thus burdened themselves with costs 
plsoP’ 
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The Plamtift-s appealed to the Sudder Dewo^nny 
Adaiolut at Agra against this decision, and that 
Court, by a decree, dated the 24th Decenuber, 1861 
reversed the decision of the Principal Sudder Ameen 
and decreed, that the Appellant and Mussumat 
Soondur Kooer should be dispossessed, and that the 
Plaintitfs and the Defendant, Mussumat Rutta Kooer, 
should be put in possession of the estate of 
Ourmigahad, agreeably to the stipulations of a certain 
Solmiamah or deed of compromise entered into be- 
tween them, by which they agreed to divide the 
estate; the matter of mesne profits for the past and 
future to be settled at the time of execution of decree 
under s. 197, Act No. VIII. of 1859. In giving 
judgment, the Sudder Court, consisting of Messrs 
Gubhins, Lean, and Ross, entered more fully into the 
merits than the Principal Sudder Ameen, and decided 
that the estate was under the Court of Wards at the 
time of the sale, and that the deed of the 17th of 
October, 1842, was consequently illegal; that the 
proof of the receipt of the purchase-money was 
untrustworthy, and that the deed in question had 
been procured by fraud, because a certain deed re- 
lating to the Chukathul estate, and made in favour of 
one Nittiamind (to which deed neither the Appellant 
nor his father, Meeta Ram, the purchaser of the 
Otorungabad estate, was a party), had been declared 
fraudulent. The Sudder Court did not deal with the 
main questions raised in the suit, whether the Plain- 
tiffs or their father ever had any title to the estate as 
claimed by the Plaintiff, and whether such title was 
barred by the Regulations of Limitation; but decided 
the appeal on the ground that, in the opinion of the 
Court, the sale was not bona fide, and the suit had 
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1866^ been commenced by Aram Singh within twelve years 
jowALA after the date of the deed of sale. Hence the present 

BUKSH , 

z,. appeal. 

Dhakum 

Singh. After the admission of the appeal Aram Singh 

died, when the appeal was revived and his repre- 

* 

sentatives made co-Respondents. Mussumat Rutta 
Kooer did not appear. 

Mr. RoW, Q.O., and Mr. Almaric Rumsey, for 
the Appellant; and 

Mr. Leith, for the Respondents, Dharum Singh, 
and Mussumat Rajah Koomvur, 

The principal points argued on the appeal were: — 

First, upon the question, whether the Hindoo or 
Mahomedan law governed the succession, after the 
conversion of the family to Mahomedanism, and the 
effect of the evidence of the observance of Hindoo 
usages and customs by the family after being so con- 
verted, Abraham v. Abraham (a), and the Lex loci 
Act, No. XXI. of 1850, were referred to. 

Second, on the assumption of the Mahomedan law 
applying, that the onus to establish illegitimacy was 
on the Respondent, Mahomed Banker Hoossain Khan 
V. Shu't foon Nissa Begu\m\ {b), and that by such law 
a widow would only be entitled to two-thirds of her 
husband s estate; Mussum)naut Soobhanee v. Bhetun 
alias Shah AzamaUy (r), were relied on. 

Third, on the other hand, if the case was to be 
regulated by the Hindoo law, it was insisted by the Re- 
spondents that the sale was bad, as a Hindoo widow 
had only a qualified estate, namely, a right to be 

(rt) 9 Moore’s Iiul. App. Cases, 198. 

(b) S Ibid. 136. 

(e) 1 Ben. Sud Dew. Rep. 346. 
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mamtained, without power of sale, The Collector of 
Masuhpatam v. Cavaly Vencata Narrainupah (o) • 

if p Hindu Law,’’ 

Fourth, whether, having regard to the long adverse 
possession of Thoohranee Maha Kooer, and to the 
date of the deed of sale by her to Meeta Ram, the 
suit was not barred (1) by the general Regulations 
o Limitation of suits after twelve years. Ben. Regs. 
HI. of 179.3, sec. 14; 11. of 1803, sec. 18; II. of 
1805, sec. 3, cl. 1, Maharajah Koonwur Baboo 
Nitrasur Singh v. Baboo Nund Loll Singh (b) ■ 
Doorgapershand Roy Choivdry v. Tarapersaud Roy 
Chowdry (c), were relied upon; (2), as to effect of 
possession given by the Collector under Reg. VII. 
of 1822, Syed Kasim Ali Khan v. Bhageeruttee 
Singh (d); and (3), as to the limitation by lapse 
of time after Award made by revenue authorities 
Act No. XIII. sec. 3 of 1848, was relied on. 

The consideration of the case was adjourned, and 
their Lordships’ judgment now pronounced by 

The Right Hon. Sir Edwabd V. Williams. 

This IS an appeal from a decree of the Sudder 

Court of the North-Western Provinces, reversino- 

a decree which the Principal Sudder Ameen of 

Meerut had made in the Appellant’s favour, by dis- 
missing the suit against him. 

That suit was brought by Aram Singh (who is 
since deceased, but is represented on . the record by 
the four first Respondents) and the Respondent, 

(a) 8 Moore’s Ind. App. Cases, 550. 

(5) 8 Ibid., 199. (c) Ibid., 308. (d) 1st Augiist, 1848, Dee 

N, W, Prov. 275. 
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(idlol SingJi, to recover from the Appellant posses- 
sion of the 'J'alook of OuntiigahafJ Kaseer, in the 
district of Boluudshuhur, with mesne profits; and 
to cancel and invalidate a deed ot sale of that 
Talook, which was executed on the 17th of October, 
1842, by Mussumaf Malta Kooer, wdfe of Tara 
Singh, in favoiir of the Appellant’s father, Meeta 
Ram. 


The Appellant was in possession of the property 
claimed under the following title: — The Oiintngabad 
estate, and also another estate called Chiikathiil, 
which was situate in the Collectorate of AUgghur, 
formerly belonged to one Roop Singh, otherwise 
called Pahuhcan Ulec Khan, who died a.d. 1753. 
He was by extraction a G it jar, a race of Hindoos 
common in the Doab, of which Professor T^^7so»^ says 
in his Dictionary, “They profess to descend from 
Rajpoot fathers by women of inferior castes.’’ Roop 
Singh, however, became a convert to the Mahome- 
dan faith, and thenceforth adopted the Mussulman 
alias of Pahulwan Ulec Khan; and the custom of 
bearing both a Hindoo and a ^lussulman name seems 
to have been continued in his family. He left a sou, 
Lootf Ulec Khan, otherwise Tara Singh, who suc- 
ceeded him in the enjoyment of his property, and 
died without issue in 1805. Ho was succeeded by 
his Avidow, Thookrunec Malta Kooer, who became, as 
the Appellant contends, sole and absolute proprietor 
of both Talooks, and, as such, enjoyed them for many 
years. In 1842 she sold the Ottrungabad estate 
to Meeta Rant, (the father of the Appellant) for 
Ks. 30,000, and executed to him the Bill of sale of the 
17th of October, 1842, which the Plaintiffs in this suit 


seek to have set aside. This document was registered 
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on the 23rd of February, 1843; and certain proceed- 

month of December. 1843, in the Books of that 
°,f 71 ‘ i«»6enrfor, and Malgu.- 

Zr. f 1 ""i* “>= «»ep- 

non of one village. Meeta Ram died in Aagjt. 

ff’ "" “PP“0“‘mn by his son, the Ap- 

pellant, for a mutation of names, the TboabraJe 
raised some objections to the validity of the deed 
..xecnted by her. These, after inqnil were over 
ruled by the Collector, and his decision was confirmed 
by the Commissioner on the 21st of February, 1845. 

rom that time, and at least up to the date of the 
decree under appeal, the Appellant Avas the registered 
proprietor of the Ourungabad estate, and in actual 
possession of it. Thoohranee Maha Kooer died on 

the 8th of September, 1853; and the suit was insti- 
tuted on the 14th of August, 1854. 

The case made by the plaint, in opposition to the 
Appollant s titlG, was to this effect t 

The Ourungabad and Chukathul Talooks were 
both the ancestral property of Pahuhvcm TJlee Khmt 
Avho IS termed “the great ancestor” of the Plaintiffs' 

He had three sons, Mohun Singh, Tara Singh, and 
Mokund Singh. The two latter died without issue 
but Mohun, the youngest, left a son, Loll Singh, 
Avho was the father of the Plaintiffs. The first settle- 
ment of the estates after they came, by the conquest 
of the Provinces in which they lie, under British 
rule, was made in 1213 Fuslee (1806), when the only 
surviving representatives of the great ancestor were 
Loll Singh and Thookranee Maha Kooer, the wife of 
Tara Siy,gh, who, by mutual consent, lived together 
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in partnership. A summary settlement was made in 
1216 Fnslee (a.d. 1809), wth the assent of Loll 
Hingh, with the Thoohranee but in the followng 
year some arrears of revenue liaving then accrued, an- 
other inquiry was made as to the proprietorship of the 
estates, and both the Thookravee and Loll Singh 
having been declared disqualified, botli Talooks were, 
by an Order of tlie 9th of April, 1811, placed under 
the management of the Court of Wards. Gmiga 
Ram, the father of Mccta Raw, was at one time 
manager of both Talooks under the Court of Wards , 
and was, in 1825, succeeded by Mccta Raw, who was 
afterwards dismissed for misconduct from the manage- 
ment of Chukathul, but continued in that of Ourun- 
gahad, which had been transferred to the Collectorate 
of Bolundshvhur, The plaint then gives the subse- 
(pient liistory of the CJntkaihul estate. It alleges that 
Meeta Raw caused a document, dated the 21st of Jime, 
1840, and purporting to be a deed of sale of that pro- 
perty by Thookrance Maha Koovr to his nephew Nit- 
lianund, for the pretended consideration of Rs. 50,000, 
to be fabricated; and on the 1st of March, 1842, 
obtained a fraudulent and collusive decree founded 
on that instrument. It shows that these transactions 
were afterwards impeached and set aside by a de- 
cree of the Civil Court of 26th of ^Jaoiuary, 1849, 
affirmed by one of the Sadder Court of the 19tli of 
February, 1851; whereupon “the proprietary right 
reverted to its former status.” These decrees pro- 
ceeded chiefly on the ground that the estate at the 
date of the alleged sale was under the management 
of the Court of Wards, and that the disqualified 
proprietor had, therefore, no power of alienation. 
The plaint then alleges that the same objections 
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S t n t Ourun^abud estate te Meeta 

Ram m October, 1842, that estate being also under 

d e management of the Court of Wards. It insists 
that under these circumstances the deed of sale 
c.xeou e y one unqualified proprietor, notwithstand- 
ing the existence of the other heirs of the great 
ancestor, cannot be held to be legal.” It also 
C larges that the transaction was fraudulent, and that 
not a single portion of the alleged consideration 

money was ever paid. 

The plaint having been filed, the Plaintiffs were 
met by the difficulty occasioned by a third claim of 
title Thookranee Malm Kooer had been registered 
as the sole owner of both the Chukathul and Ourun- 

estates. After the sale of the former to Nittia- 
nund had been set aside, she had again been recog- 
nized by the Eevenue authorities as the sole owner of 
that estate; and when she died the question arose 
who was entitled to succeed as her heir. The Col-' 
lector of Allyghur determined this question in favour 
of the Plaintiffs; but his decision was overruled by 
the Government, which treating, apparently, the pos- 
session of the Thookranee as that of a sole and 
absolute proprietor, and the succession as governed 
by the Mahomedan law, determined that one Mus- 
sumat Rutta Kooer was, as her niece, entitled to 
succeed to her; and accordingly placed or continued 
the estate under the management of the Court of 
Wards for the benefit of that lady. The Plaintiffs, 
or rather Aram Singh alone, had brought a suit to 
contest the title of Mussumat Rutta Kooer to the 
ChvJcathul estate; and feeling that her title as 
alleged heiress of the Thookranee might embarrass 
them in this suit for the recovery of Ourungahad, 
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they Applied foi* Aiid obtAinod leAve to file A supple- 
rnentAl pkint, in order to mnke her a Defendant to 
ibis suit Also. This snpplementAl phnint thus stnted 
the title of the iUaintiffs During the lifetime of 
Tara Singh, Loll Singh, the Plaintiff’s father, was 
entitled to one half of the ancestral property; and 
after the death of Toro Singh, his wife, Mii^smnat 
Maha Koocr, was entitled to only one-fourth of the 
estate; but in consequence of her being the elder 
relative, her name was registered in the Collector’s 

oflice hv mutual consent, and the said Thoohranee, 

%> ' 

and tlio JMaintiiT’s fatlier, and after his death, the 

IMaintilYs lived together in partnership, and appro- 
])riated the iirodnco. The registration of the name 
of one of the members of the family was sufficient 
for all the members of the family. The principal 
JMaintiffs being Hindoos of the lia jpoot tribe, the 
Mahomedan Pentateuch is not observed in their 
family ; besides this, they are called by Hindoo 
names. ’ ’ And again, ‘ ‘ The fourth share held by 
ThookraAiet Maha Kooer in the estate of Tara 

Singh, does not descend hy custom to Mussumai 
llntta Koocr, In accordance with the usage pre- 

vailing in their family, and l)y heritage, the Plaintiffs 
are the owners of the entire estate.” 


The defences set up by the answer of the Appellant, 
;ind of his mother, who was joined with him as a 
Defendant, are reducible to the following heads: first, 
that the Thoolraucc having been in sole possession 
of the property up to the dale of the sale to Mceia 
Ram, to the exclusion of the Plaintiffs and their father, 
their suit was barred by Regs, II. of 1803, sec. 18, 
and II. of 1805, sec. 3, the general Regulations of 
Limitation; secondly, that the claim of Loll Singh 
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and of the Plaintiffs having been rejected by the 1866 . 

B<ive.me authorities iu 1838 and 1843, the present suit 

was haired by Act, No. XIII. of 1848, without refer- 

ence to tlie otiier Eegulations of Limitation; thirdly 

that the Plaintiffs’ grandfather, Mohm Singh, and 

their father. Loll Singh, were both illegitimate, the 

former being the son of a slave girl; the latter, of a 

female minstrel ; fourthly, that Loll Singh was never 

in joint possession and enjoyment of the property with 

the Thoolcranee; that the revenue settlements were 

made with her alone ; and that she was, in fact, sole 

proprietor of the estate, and registered as such, not as 

one of several co-sharers; fifthly, that the Ourunga- 

had estate, at the time of the sale to Meeta Ram, was 

no longer under the management of the Court of 

Wards, and sixthly, that there was no fraud in that 

transaction, and that the purchase-money was really 
paid. 

There is a good deal of other, matter in the answer, 
but it is more in the nature of evidence pleaded in 
support of one or other of the above allegations, than 
of matter raising other and distinct issues. 

The replication insisted that the Plaintiffs and their 
father possessed and enjoyed the property jointly with 
the Thoohranee; that the registration in the name of 
the latter afforded no conclusive presumption against 
that joint possession ; and that these facts were both 
an answer to the plea of the Eegulations of Limita- 
tion, and gave the Plaintiffs a present title to the 
property. It sought to explain the revenue settlements 
with the Thoohranee by saying that they were made 
with her as the elder relative or member of the family. 

And it met the plea of Act, No. XIII. of 1848 by 
saying, that the present suit was not brought for re- 

o o 
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versal of the settlement and Orders under the pro- 


visions of Regulations Vll. of 1822, IX. of 1825, and 
IX. of 1833, but for reversal of the sale to Meeta Ram 


within the period of twelve years. 


The other pleadings are not of importance. It may 
be mentioned, however, that those between the Plain- 
tiffs and Butta Kooer raised more distinctly the 
question, whether the succession to this property from 
the great ancestor and from the Thoohra'nee, 'wms to 
be governed by the Hindoo or by the ^lahomedau 
law of inheritance; the Plaintiffs insisting on the 
application of the former. 


It has been mentioned that Aram Siiujh had 
brought a suit against Mussumat Rutta Kooer for the 
I'ecovery of the Chukathiil estate. The issues raised 
in that suit were necessarily almost identical with 
those raised in this suit between the Plaintiffs and 
Rutta Koer. And in so far as they involved the 
questions of the legitimacy of the Plaintiffs’ father and 
grandfather, the nature of the interest which Thook- 
ranee Maka Kooer had in both the Talooks in her 
lifetime, and the heirship to her, they were also similar 
to the issiies to be tried between the Plaintiffs and the 
Appellant. This being so, the suit for Talook, Cltuka- 
tliul was by Order of the Rudder Court, transferred 
from the Civil Court of AUnpliur to that of the Prin- 
cipal Rudder Ameen of Meerut, in which the suit for 
Ourungahad was pending. Both causes were heard 
together, and the evidence, common to both, was 
taken in both. On the 2nth of August, 1856, the 
Principal Rudder Ameen, by separate judgments, dis- 
missed both suits. His conclusions upon the issues 
common to both were stated at length in the judgment 
in the Chuk'ofhul case. He found that neither the 






ON APPEAL PROM THE EAST INDIES. 

father nor the grandfather of the Plaintiffs was legiti- 
mate; that neither the Plaintiffs nor their father had 
een joint in estate with Thoohranee Maha Kooer- 
and that, by reason of her long and adverse possession, 
he claim was barred by lapse of time. He also held 
that the succession to the Thoohranee was determin- 
able by the Mahoniedan, and not by the Hindoo 
iaw, and that accordingly Mussvmat Ratta Kooer was 

^bT pT- ^’"P^^se^tative. And having thus found 

m neither of Pahulwan 

Ulee Khan, nor of Thoohranee Maha Kooer, “but to 

be entire Strangers, not having any concern with the 

estate, he deemed it unnecessary to inquire into the 

genuineness or otherwise of the deed of sale of the 
l7th of October, 1842. 
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Rudder Court against both these decisions. Pending 
these appeals a compromise was entered into between 
Aram Siyh and Golol Singh on the one part, and 
Mussumat Maha Kooer on the other ; the effect of 
which was that they ^ye^e to divide the Chmhathul 
estate, and the Ourungahad estate if it could be re 
covered, in certain proportions ; and a decree was made 
by consent, in the Chuhathul suit, on the 5th of 
fleoemiej 1861, givwg effect to this compromise. 
The Sudder Court, on the 25th of December, 1861 
heard the appeal in this suit; and on that occasion’ 
after adverting to the compromise, and without coming 

to any conclusion ‘concefning the Plaintiffs’ title, it 

proceeded to consider whether the deed of the 17th 
of October, 1842, was iUegal and without considera- 
lon. It determined this question against the Appel- 
lant, mainly on the ground that at the date of the 

deed, Thlooh, Ourungahad, like Talooh, Chuhaihul] 
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was under tlie Court of Wards. But it also held that 
the payment of the consideration was not proved, and 
that llie relation of Meeta Ham to the Thookranee, 
and liis antecedents, afforded certain presumptions ot 
fraud. It accordingly decreed possession of the pro- 
perty, with mesne profits, to the Plaintiffs and Mus- 
sumat Butta Kooer, in the terms of the deed of 
compromise ; meeting the objection made by the 
Appellant’s Vakeel that it lay on the Plaintiffs first 
to prove their title, by referring to the compromise 
and to tlie decree passed thereon in the former suit, 
and by observing that “it would indeed be but an 
idle and unprofitable prolongation of litigation to dis- 
miss the suit of Aram Siarjh only to enable Mussumat 
Rufta Kooer to sue the Appellant for that which she 
was willing to share with Aram S'nufh-*^ 


Their Lordsliips are of opinion that this decree of 
the Sudder Court cannot be supported. The Appel- 
lant was in possession of the estate. He and his father 
had held continual possession of it from December, 
1843, if not from October, 1842. His own possession 
of it had been unquestioned since February, 1845, 
when he was recorded as the proprietor of it. It was 
essential, therefore, for any party seehing to oust him 
from that possession to show a better title to the estate, 
ie., a title which Mould f^ive the Claimant a right to 
the estate failing the title impeached. The jiidgmeut 
of the Sudder Court assumes that the title set up by 
the Plaintiffs may be M’holly bad ; but it sa.vs, if thev 
are not entitled to recover the estate on shoMung that 
the Appellant’s title is bad, Mussumat Rutta Kooer 
would be so entitled ; and as they have agreed to 
divide the spoils Muth her, it matters not on which 
title the property is recovered. The title of Mussumat 
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mata Koo^r couM not be tried between her and the 
Appellant in tins smt. The effect, therefore, of the 
judgment m to defeat the Appellant’s possessory title, 
without giving him an opportunity of contesting the 
title of the party by whom he is turned out of posses- 
sion, Their Lordships cannot give their sanction to 
this course of proceeding, which appears to them to 
e in violation of the legal principles which protect 
possession, as well as of the substantial principles of 
justice which regulate the joinder of parties and union 
ot title to sue in one suit. The decision, in effect 
sustains an union of titles indirectly, which could not 
have been directly advanced in union against the 
Appellant s possession. It is difficult to estimate the 
full weight of the grave dangers to which so irregular 
a course might expose possession. They conceive that 
the first question which the Sudder Court ought to 
have decided, and which must now be decided on this 

appeal, is, whether the Plaintiffs have shown any 
title to this property. 


In the determination of this question, the first 
material issue of fact to be considered is, whether, as 
the Plaintiffs allege. Loll Singh, and afterwards the 
Plaintiffs themselves, were in the possession and en- 
joyment of the property jointly with Thoohranee Maha 
Kooer, or whether her admitted possession was in ex- 
clusion of them. Upon the determination of this issue 
depend not only a material link in the title laid, but 
also the application of the Law of Limitation to the 
case, and various presumptions that have an important 
bearing on the solution of other questions raised in 
the cause, particularly that of the legitimacy of the 
Plaintiffs’ line of descent. 

That the Thoohranee was in her time the sole 
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recorded proprietor of the Talooks is incontestable. 
This, in an ordinary case, might be a circumstance of 
little moment; because it has been ruled, and is com 
sistent with reason, that one member of a joint Hindoo 
family may be so recorded on behalf of the family. 
But in the present case arises the question, why the 
name in wliich the property was recorded should be 
that of tlie female rather than that of the male mem- 
ber of the family, particularly when, iipon the appli- 
cation of the ordinary Hindoo law to the facts as 
stated by the Plaintiffs, that male member {Loll 
Siu(fh) would, upon liis uncle’s death, have been en- 
titled to the whole estate, and the female member (the 
Thoohranve) would have had only a right to main- 
tenance, It is no satisfactory answer to this question 
that this was done because the Thookranee was the 
elder member of the family; for it appears on the 
evidence that she was, in fact, younger in years than 
Loll and whethei- young or old, she was 

equally oxeludcd by the Hindoo law from the inheri- 
tance to her husband’s share in joint and ancestral 
property. 

This recognition of her, therefore, as apparently 
sole i)roprietor, raises a presumption against the case 
of joint possession and enjoyment sot up by the 
Plaintiffs. 

Again, the broad facts deducible from the docu- 
mentary evidence, so tar from rebutting, positively 
confirm this presumption. The first settlement of 
both Taloohs was made after inquiring into the title 
with the Thoohranee iii 1801). Two years afterwards, 
♦ he revenue being in arrear, both Talooks were placed 
under the Court of Wards as “the estate of the widow 
of Tara Sinoh.” In the proceeding of the Collector 
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of the 10th April, 1811, by which this was done, there 
IS no mention of Loll Singh. The assumption of the 
estate by the Court of Wards would have been irre- 
gular under sec. 4 of Eeg. LII. of 1803, if there had 
been then any co-proprietor not disqualified under 
sec 3 of that Regulation. That Loll Singh was dis- 
qualified, by mental incapacity or otherwise, under 
that section, or had been declared to be so, there is 
not the slightest proof. The only foundation for the 
suggestion that he had been declared disqualified 
seems to be a loose statement in the Deputy Collector’s 
let er of the 2nd of March, 1811, which, assuming 
Loll Singh, to be the heir of the Thoohranee, say's 
that he IS not qualified (and as such he could not be 
qualified) to have a settlement made with him. 

■’Again, though Talooh Chuhathul remained under 
the custody of the Court of Wards, Talooh Ourunga- 
had was released from that custody some time about the 
year 1833. In 1833 a new settlement of Ourungalad 
was made with the Thoohranee. In the Collector’s 
proceedings it is stated that she then claimed the entire 
Z&niindary, and asserted that there was no co-sharer 
of the estate who could call for division. A similar 
statement appears in the proceedings of the Collector 
of the 5th of Septemler, 1836, which extended the 
settlement. A further extension of the settlement 
took place in 1839. 

In 1837 we have evidence of his exclusion from 
Loll Singh himself. In Decemher of that year, and 
again in April, 1838, he presented petitions to the 
Collector of Allyghur, praying for an investigation of 
his right as a co-sharer in Chuhathul; treating the 
Thoohranee, as in possession, and himself as poor, 
destitute, and excluded by her. On the 10th of July, 
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1838, a proceeding was liad beiore the Collector. In 
this it is distinctly stated that neither the Claimant 
nor Ids father, Mohu)v Shifjh, were ever in possession 
of the estate. The illegitimacy of the Loll Singh's 
descent was also a point distinctly raised by the 
Thookranee on this occasion. The result was that 
the claim was dismissed, and Loll Singh referred to 
the Civil Court for the assertion of his alleged rights. 
In September, 1841, he applied to the Principal 
Sudder Ameen for leave to sue in forma pauperis for 
a moiety of both the Chukathul and the Ourungahad 
estates. Ilis right to sue in forma pauperis was con- 
t(‘sted by the Thookranee, who, in her petition to the 
Court, repeats her objections to his title, as well as 
the grounds on which she sought to dispauper him. 
Nothing came of the suit, if it was really instituted, 
and Loll Singh died in 1842. 


Again, (he proceedings of the Collector of the 9th 
of December, 1843, on the application of Mecta Ram 
to be rccord(*d as purchaser and Lumberdar of Ourun- 
gahad, on which occasion Aram Singh and others 
appeared as objectors, is also inconsistent with the 
(heory that the PlaintiiTs were from the time of Loll 
Singh's death to the date of the sale in the possession 
and enjoyment of the property as co-sharers with the 
I hookrauee. On the ap]ilication for the mutation of 
names in 1846, they did not even appear as objectors, 
leaving the contest to the Thookranee, who resisted 
it in the character of sole proprietor. 

The petition of Ara))i Singh touching his under- 
tenure is also consistent with tlie theory tlmt Mohun 
Singh, Loll Singh, and the Plaintiffs were treated as 
illegitimate relations and dependants of the family. 
It is inconsistent with the theory that they were ever 
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admitted to the rights of co-sharers in a joint ances- 
tral estate. The proceedings also, which resulted in 
setting aside the sale of Clmkathul, and are. so strongly 
relied upon for another purpose, are destructive of 
this part of the Respondents’ case. These proceed- 
ings were instituted by and with the authority of the 
Court of Wards, the Collector, on the part of 
Government, being a party; and the result of them 
was to replace the Court of Wards in possession of 
the estate on behalf of the Thookranee. Yet, as has 
been shoivn above, the possession of the Court of 
Wards would have been wholly irregular, had Aram 
Smgh and his brother then been co-sharers in that 
estate. The Plaintiffs, therefore, have upon the evi- 
dence wholly failed to prove that they or their imme- 
diate ancestors were in possession or enjoyment of this 
property as co-sharers at any time during the tenure 
of Thookranee Maha Kooer, or indeed at any time 
since the death of “the great ancestor”, in 1753. 

The Counsel for the Respondents, when pressed by 
this difficulty, had recourse to a theory that the pro- 
perty was in the nature of an impartible Raj, and 
was, therefore, held by the elder to the exclusion of 
the junior branch of the family. But, to say nothing 
of the absence of any evidence of the existence of 
this supposed tenure, and of its inconsistency with 
the title set up by Loll Singh in 1837, and now 
pleaded by the Plaintiffs in this suit, it is obvious 
that though the theory might explain the enjoyment 
of the property by Tara Singh in exclusion of Mohrni 
Singh, and afterwards of Loll Singh, it would afford 
no explanation whatever of its enjoyment by Thook- 
ranee Maha Kooer in exclusion of Loll Singh and 
his sons. For, by the Hindoo Raw, Loll Singh, if 
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the legitimate male heir of the great ancestor, would 
have taken the Eaj on the death of his uncle, T ara 
Sinqh, to the exclusion of the widow, the property 
being assumed to be ancestral, and the family un- 
divided. In the case of Katama NatcUer v. The 
Rajah of Shivagmuia (9 Moore’s Ind. App. Cases, 
539), it was admitted that this would have been the 
course of descent according to the Mitacshara, if the 
property had been ancestral. The reason why in 
that case this Committee, overruling the decision of 
the Court below founded oil the opinion of the Miulras 
Pundits, preferred the title of the daughter to that of 
the nephew of the last possessor, was, that the 
.Shivagnuga Raj was the separate accpiisition of the 
decea.sed, and, therefore, passed according to the 
Canon which regulates the descent of separate pro- 
perty, and I'ot according to that which determines 
the succession to the joint or ancestral property of an 
undivided family. 

The facts relating to the possession of the property 
having now been determined, it may be convenient 
next to dispose of the (piestions arising under the 
different Regulations of Limitation which were so 
much debated at the Bar. Their Lordships are of 
opinion that no ground has been shown for the appli- 
cation to this suit of the statutory bar of three years 
under Act, No. XIII. of 1848. The operation of 
that Act is limited to Awards made by the Collectors 
under the Regulations VII. of 1822, IX. of 1825, 
and IX. of 1833, which gave to the revenue authori- 
ties judicial power to determine certain questions of 
possession and other matters, with a right of appeal 
to the regular tlourts against their Awards. That 
right of appeal is by the Act of 1848 subjected to 
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-he three years ’ limitation. But the order for the 
mutatmn of names in the Register in 1843, to which 
alone it is important to apply the three years’ bar, does 
not seem to be an Award of the same nature with those 
contemplated by the Act. Nor, in their Lordships’ 
opinion, could the Award of the Collector conclude 
any of the questions of title, as distinguished from 
possession, which are raised in this suit. These 
therefore, can only be affected by the general law of 
Limitation. The applicability of that law to the 
present case depends very much upon the nature of 
the title on which the Plaintiffs are to be taken to 
rely. If they are to be taken to sue as the heirs of 
Thoohranee Maha Kooer, to set aside a conveyance 
obtained from her by fraud, their right of action 
accrued at the date of the conveyance, and their suit 
was just within even the twelve years’ limitation.- If 
they are to be taken to sue as the next heirs of her 
husband, to set aside a conveyance which, whether 
fraudulent or not, she, considered as a Hindoo widow, 
was incompetent to execute, their right of action 
accrued at the date of her death, and this suit was a 
fortiori within the legal period of twelve years. But, 
in so far as their title was adverse to that of Thook- 


ranee Maha Kooer— and it is difficult to treat the 
title laid as not being of that nature— the facts proved 
touching her possession show that the claim is ob- 
noxious to the objection that it is barred by lapse of 
time. The general rule, that the possession of one 
member of a joint Hindoo family is the possession of 
all, does not apply where the Claimant has been 
clearly excluded. In the latter case the possession is 
adverse, and time will run. The cases of Muhpal 
Singh v. ^ Gyadutt^ 1854, and Bimseedhur a/nd 
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another v. . Cheddumnee Loll, 1852, in the decisions 
of the Sudder Court of Arp-a for those years respec- 
tively, are instances of the general rule, and of the 

exception. 

It is unnecessary, however, to invoke tlie Regulations 
of Limitation if the Plaintiffs have failed, as their 
Lordships think they have failed, to establish the 
legitimacy of cither Mohwi Shujh or Loll Singh. 
That is an objection fatal to their title, in whatever 
character they are taken to sue. It has been seen 
that the illegitimacy of these persons was alleged by 
the Thookrance certainly as early as 1837. Oral 
testimony of it, whatever that may be worth, has been 
given by the Appellant in this suit. The Plaintiffs 
have given no evidence of the legitimacy of their 
ancestors. They seem to rest on certain vagne state- 
ments and admissions in the earlier Pevenne proceed- 
ings, to the eifect that Loll Singh was the grandson of 
the great ancestor, and the heir of the I'liookranee. 
The presumption of tlieir illegitimacy is almost 
irresistible. There is nothing to show why, if they 
wore legitimate, ]\Iohiin Singh, and, after his death, 
Loll Singh, did not share the property with I'ara 
Singh; or why, on Tara Singh’. ^ death, Loll Singh 
did not succeed to it. On the other hand, the devolu- 
tion of the property and all the facts proved concei'ii- 
ing their exclusion, and the sole possession of the 
Thookrance in succession to her husband, are con- 
sistent with the hypothesis that they were legitimate; 
and, as illegitimate connections of and dependants on 
the family, received, by means of their under-tenure 
or otherwise, support and maintenance, and were to a 
certain extent recognized as relations. 

The case has hitherto been treated upon the 
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assumption, which the Plaintiffs seem to have made 

o Mah^eda„.sm, is to be taken as still conforming 
the Hindoo laws and usages; and that, conse- 
quently, the questions of title raised in this cause are 
to be governed by Hindoo law. Their Lordships, 

however, are far from admitting the correctness of that 
assumption. 
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Tins case is distinguishable from that of Abraham 
V. Abraham (9 Moore’s Ind. App. Cases, 195). There 
Ihe parties were native Christians, not having, as 
such, any law of inheritance defined by Statute /and 
in the absence of one, this Committee applied the law 
by which, as the evidence proved, the particular 
family intended to be governed. But the written law 
^ of India has prescribed broadly that in questions of 

succession and inheritance the Hindoo law is to be 
applied to Hindoos, and the Mahomedan law to 
Mahomedans; and in the judgment delivered by 
Lord Kingsdown, in Abraham v. Abraham, p. 239, it 
is said that “this rule must be understood to refer to 
Hindoos and Mahomedans, not by birth merely, but by 
religion also.’’ The two eases in W. H. Macnaghten’s 
“Princ. of Hindu Law,’’ Vol. 11. pp. 131, 132, which 
deal Avlth the case of converts from the Hindoo to the 
M^ahomedan faith, and rule that the heirs according 
to Hindoo law will take all the property which the 
deceased had at the time of his conversion, are also 
^ authorities for the proposition that the devolution of 
his subsequently acquired property is to be governed 
by the Mahomedan law. Here there is nothing to 
show conclusively when or how the property was 
acquired by “the great ancestor.’’ There was no 
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conflict, as in the oases just referi’ccl to, between Hin- 
doos and Mahomedans touching the succession to 
him. AVhatever he had is admitted to liave passed to 
his descendants, of wlioni all, like himself, were 
Mahomedans; audit seems to be contrary to prin- 
ciple that, as between them, the succession should 
be governed by any but Mahomedan law. Whether 
:t is competent for a family converted from the Hindoo 
to the Mahomedan faith to retain for several genera- 
tions Hindoo usages and customs, and by virtue of 
that retention to set uj) for itself a special and cus- 
tomary law of inheritance, is a (|uestion which, so far 
as their Lordships are aware, has never been 
decided. It is not absolutely necessary for the 
determination of this appeal to decide that ques- 
tion in the negative, and their Lordships abstain 
from doing so. They must, however, observe, that 
to control the general law, if, indeed, the Maho- 
medan law admits ot such control much stronger 

' O 

proof ot special usa<*’o would bo required than has 
been given in this case. 

The title advanced by tbe Respondents, the Plain- 
titfs in this suit, is that ot Hindoo heirs claiming 
undei a Hindoo title, and it is not necessary, there- 
fore, for their Lordships to give any opinion upon 
the question bow the case would have stood if the 
Plaintiffs’ title had been vested upon the Maho- 
medan law; but as this view of the case was put 
forward by the Respondents’ (’ounsel, in the course of 
his argument, their Lordships mav observe that it 
does not seem to them that the Plaintiffs’ case would 
have stood any better under the IHaliomedan than 
under the Hindoo law, for, according to Mahomedan 
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law, Mohun Singh, if legitimate within the wide 
sense allowed by that law to the term, .yould have 
^^aken an equal share with Tara Singh in the inherit- 
aneeof the great ancestor,” and Loll Singh, if 
e^itimate, would have succeeded to his father’s share 
and would also, on Tara Singh’s death, have come’ 
as ‘residuary” for a portion of his uncle’s share- 
and the proved exclusion of Mohun Singh and of 
Loll Singh would raise as strong a presumption of 
Iheir spurious birth as has been already shown to pre- 

Snd:?r 

The Plaintiffs having thus failed to establish a title 
to the property, their Lordships do not think it would 
e rig it to express a judicial opinion upon the validity 
of he sale to Meeta Rann. They will only observe 
that the principal ground on which that transaction 
was impeached by the Sudder Court entirely fails • 
Mr. Leith having fairly admitted that on the evidence 
the Ourungahad estate must be taken to have been 
released by the Court of Wards long before the date 
of the sale. It may also be doubted whether suffi- 
cient weight was given to the proceedings before the 
Collector in 1843 and 1845. The transaction is not 
impeached as a purchase obtained by undue influence 
for inadequate consideration, but as one by which the 
property was obtained, under colour of a fictitious 
sale, for no consideration at all. It seems im- 
probable that so gross a fraud should have escaped 

detection on either of the two local investigations 
referred to. 

Their Lordships’ decision, however, is to be taken 
to proceed wholly on the Plaintiffs’ failure to prove a 
title to the property; and the Order which they will 




539 


1866. 

JOWALA 

etlKSH 

V. 

dharum 

Singh. 



540 


CASES IN THE PRIVY COUNCIL 


1866. 


JOWALA 

15UKSH 

V. 

Dhakum 

SlNOH. 


I7th, 19th, 
26th Feb. 
1866. 


humbly recommend Her Alajesty to make is, that the 
appeal be allowed; that the decree of the Sudder 
Court be reversed; that the decree of the Zillah 
C’Ourt, dismissino- the IMaintilTs’ suit, do stand; and 
that the costs of this a])peal be paid by the Respon- 
dents. 


Nawab Sidhkb Nxtzuk Abby Khan Appi^Jhint ; 

• ANI) 

Rajah OjooDiiVAitAM Kuan - llespondent * 

On appeal frow the High Court of Judicature at 

Fort William, iu BeupaL 

Liii pendens — IrrepiUar foreclosure decree — Suit to set aside — Collusive 
revenue sale pending suit — Possession under — If adverse to mart- 
f/agor — Pleadings — Issues — Dutg of Court to raise and try. 

This was an appeal from two decrees of the High 
Court of Bengal, bearing date respectively the 1st of 
January, 1863, and the 12th of January, 1864, made 

•Present: — Meinl)ers of the Judicial Committee — The Right 
lion, the Lord Justice Knif^ht Bruee, tlie Kijjlit lion, the Lord 
Jus'iee Turner, tlie Rigid Hon. Sir James William Colvile, and the 
Rigid Hon. Sir Kdward Vaughan Williams. 

.d.ssrsNor : — The Right Hou. Sir Lawrenee Peel. 

A decree of foreclosure made in 1847 by the Supreme Court at Calcutta 
was irregularly obtained. The mortgagees sold the mortgaged estate 
to A., who, in execution of the decree of foreclosure, which he had 
also purchased, dispossessed the mortgagor. The mortgagor iu 1848 
filed a Rill iu the Supremo Court to set aside the foroelosurc decree, 
and to redeem the mortgaged estate. A. was a party to that suit, but, 
pendente life, having wilfully suffered the estate to fall into arrears 
of Goveriiiueut revenue, entered into an ngroemeut with J/., whereby 
it was agreed that M. should bid for the estate when sold by auetiou 
at a sum leas than its actual value. At the Government sale 3f. 
junchased the estate lienamer, and it was subsequently assigned to 
other alienees, 7>V-muner, At the time of the sale to M., the suit for re- 
demption by the mortgagor was pending, and the Court afterwards set 
aside the decree of foreclosure, and thereby made the estate in the 
possession of A., undiT his title from the mortgagees, subject to the 
ceplity of redemption of the mortgagor. A plaint iu the nature of a 
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by Mr. Justice Ba^leij and Mr. Justice Campbell, in 
a divisional branch of tliat Court. 

The last of these decrees, which was made on a 

ra:::;Lu «%ht 

first decree reversed L'd”"- 

Respondent was the Tole P "Liff / 
possession • brought bv him « i ' 

-ve™, De,e„,atl, Vo “ Z “W. 

tatives of the orioi„nl Ar. i represen- 

and Promothonauth ' Deb respSiver^'''''^''^^ 

the Receiver of the estate of 1 f’ 

thirdly, the Executors o one V™"r 7““ 

one Jo/in Campion Abbott, 

u» D'Xw'i" S.'". “• "■"'•s-ry- 1.. .1,. c.u„ 

MoX'xS. XS2 S“s:“‘,"c 

sive and fiaudulciit. The Defendinf^ ri ^ alienees, to have been collu- 
pleaded in bar: first, the Act No I of collusion or fraud, and 

be brouglit within one year of tli’n requiring the suit to 

law of Limitations, Ben. Reg HI of Izrs^'lrV «>e general 

been brought within twelve years from the^ml 1^’ ll® ®"“ having 

accrued. Held by the Judicial Committee:- " *'‘® 

closure,’ placed *the‘^possLsi’oi/of 1“ upoiVhr'fo V 

possession, and that from that time llis title fnd‘"llf “ ^o'-tgagee in 
privity with the mortgage title and no possession were in 

rsr.e*,f iT'" ■” •« ■"• X “SI'S.*;" ni! 

18^,'%? tlm M^rtgagees‘’’®'"pres“ ^th’ N”' I' 

Te :!rx:: t: i: a^ th^at 

the estate which passed under Tt. ' a trust on 

as there was a fraudulent agreement behveen tho 
*’^P''®aP”tative in possession and the purchaser at the 
Government sale, both were estojjped as against the Mortgaeor from 
relying upon the illegality of their contract. aiortgagor, from 

suU*Lt»!l of a foreclosure decree in the Supreme Court in a mortgage 
suit between Hindoos is equivalent to a decree establishing proprietafv 
right in the Courts in the J^ofussil in a similar suit. 

By the procedure of the Courts in India, the Courts are bound to pro- 
ceed according to the facts alleged in the. plaint, and not to refuse^ to 
try issues of fact upon the merits, on the ground of the legal effect of 
the facts alleged in the plaint. 

P P 
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1866. deceased; fourthly, one Alexander M* Arthur; fifthly, 
Nawab i he Nawab Nazim; sixthly, the Executrix of a 
'nuzur deceased Mahomedaii servant of the Nawab Nazim; 

Ally Khan 1 i., ,.4.1,, 4.1,^ Appellant. 
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and lastly, the Appellant. The connection of these 
parties respectively with the redemption suit of the 
Plaintiff will more particularly appear hereafter. 

The decision of the Judge of the Zilhih Coui't dis- 
missed the suit of the Plaintiff, the now Respondent, 
with costs, upon certain objections on points of law 
which, in the opinion of the Judge of that Court, in- 
terposed a bar to the further prosecution of the suit. 
The Plaintiff was not jiermitted to go into proof of his 
case on the merits. From tliis decision the Plaintiff 
appealed to the High (^ourt; and that Court, differing 
in opinion from the Court below on the legal points 
ni)on which it had proceeded, reversed the decision 
and remanded the suit for trial. The present appeal 
was brouglil from that decision. 

The suit in the Zillah C\>urt was brought for re- 
demption and possession conseiiuent on redemption 
of certain valuable estates, ])articularly described in 
the plaint, constituting the Plaintiff's ancestral Zemin- 
darff. d'he title asserted was, that of a Mortgagor 
seeking to redeem, against Mortgagees represented by 
their representatives in estate, and against subsequent 
alienees ot the Zemindar if taking subsequently to the 
Mortgagees, and, as the l^laintitY contended, taking 
derivatively from them, and subject to his title to 
ledeem. 

One ot the jioints was, whether the plaint sufficiently 
connected the i)resent Apjjellant, whom it stated to 
be in possession of the projjerty, with that mortgage 
title originally in the Mortgagees, the Debs, so as to 
show a prima taeie case for including him in this 
redemption suit. 
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The suit was stated by the Respondent to be sup- 
plemental, in its nature and object, to the one in the 
Supreme Court for redemption of the same property, 
brought by the same Plaintiff against the two Debs 


originally, and by amendment against John Compton 
Abbott. It was further urged by the Respondent, 
that as some of the Defendants against whom relief 


was asked in this suit, viz., the parties above enume- 
rated after AlcxondcT ATthuT^ were not subject to 
the jurisdiction of the Supreme Court, the Plaintiff 


had sued in the Zilldji Court of Midnapore by reason 
of that defect alone. 
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The Plaintiff, as the eldest son, was the head of 
a Hindoo family of distinction. A litigation had 
arisen between him and other members of bis family, 
and to provide funds he had become a borrower 
fiom the Debs. Their advances were secured by 
inoitgages taken at different times, one of which was 
stated to have been a Bengalee mortgage; the nature 
of the others did not appear. The Mortgagor and 
the Mortgagees were Hindoos. The Mortgagees 
obtained on the 25th May, 1847, a decree of fore- 
closure in the Supreme Court against the lifortgagor. 
This decree was irreg;ularly obtained, and was subse- 
quently set aside. Whilst this decree for foreclosure 
was in force, viz., on the lOth of June, 1847, the 
Debs sold the Zemindary to John Compton Abbott. 
He, after his purchase, in execution of the decree of 
foreclosure, which he had also purchased, dispossessed 
the Plaintiff. It did not appear that the Mortgagees 
had been in possession. The contrary was to be 
inferred. The possession was first acquired whilst 
the foreclosure decree was in force, by Abbott as 
owner, and not in privity with the mortgage title. 

p p 2 
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Tlie (I'lfect oi' a foreclosure decree in the Supreme 
Court ill a mortgage suit between Hindoos, is equiva- 
Nuzuk It-^ut to a decree establishing proprietary riglit, in the 
ally^khan Company’s Courts, on similar suits on the like instru- 

L> A T A t-l J 

ments. 

On the 2nd of Febniarij, 1848, tlie Plaintiff filed 
his Bill of Complaint on the equity side of the 
Supreme Court, to set aside this foreclosure decree, 
and to redeem the Zoniudury. The Bill was origi- 
nally filed against the Debs only; but on its appear- 
ing, by their answer, that they had sold to Abbott, he 
was made a party to the suit. After he was made a 
party, and on the loth of April, 1848, he entered into 
an agieement with ]\I* Arthur, wliich agreement was 
filed with the plaint, in the suit in appeal. This 
agreement, after reciting that Abbott was well seized 
of or otherwise entitled to the Zemiudary, that the 
same was in arrear for revenue, and was advertised for 
sale of arrears of revenue, proceeded to stipulate as 
hetwoon those two persons, tliat M‘ Arthur should 

. sum of three lacs, 

in ease the estate did not sell for more at the revenue 

sale; that he would pay to the Government, if he 

should he declared the purchaser, the sum for which 

the estate might be sold; and that he would, within 

a certain time after he should bo declared the pur- 

chaser, and have obtained the usual certificate of 

1 0 , pay to Abbott tho differouco between three 

Iocs and the sum for which the estate should have 

been sold. At this time the suit of the Plaintiff in 

the Supreme Court for setting aside the foreclosure 

decree, and for redemption, was pending. The 

.orT’ 7 Noveuiher, 

18 .)., set aside the decree of foreclosure, and therebv 
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Jiidclc the Zemuidanj in the possession of Ahlott 
inder his title from tlie Dths, subject to the right of 
ledemption by the Plaintiff. This right was ex- 
piessy declared by the judgment in the following a 

passage We think, therefore, that there musr b^ 

the Al p''" Ablott, who, if 

tlie objections arising upon the form of the record be 

answered (which objections the Court had overruled) 

can Stand upon no better footing than the Dels 
whose title he purchased.” ’ 
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was to place the posses- 
L-tl deckled 

title and his possession were in privity with the mort- 
gage tffle, and no longer constituted an adverse 
possession. By the reversal of the irregular fore- 
cosure decree, the Mortgagor was restored to his 
oiigmal and legal relation to the mortgage title 


ei Abbott had been made a party to the redemp- 
tion suit, Promothonauth Deb, one of the Defen- 
dants, died, and the suit was revived, and other 
parties were made Defendants by a Bill of revivor 
and supplement. The personal representatives of 
Promothonauth Deb were made parties, together with 
4/ Arttmr and one George Lindsay Young, and the 
at6«6 and the representatives of Sauduclc 

Ally Khan, out of the jurisdiction of the Court were 
also named as Defendants. These parties were stated 
to have been introduced as Defendants in consequence 
ot some discovery which had been obtained by the 
answers previously put in. The agreement,' how- 
ever, between Abbott and M‘ Arthur previously 
mentioned, of the 15th of April, 1848, was then 
unknown to the Plaintiff, and the new Defendants 
X— 70 
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were made parties upon allegations that at the sale for 
the arrears of revenue referred to in the agreement, 
NuzuR Arthur had purchased Benamee for Abbott and the 

ALLY khan and that they had sold to Sauditck Ally Khan, 

KAjAH who had purchased Benamee for the Naivab Nazim, 

It would swell the narrative of the facts of the case 
which preceded the present suit to an unnecessary 
length, if the precedent litigation were followed 
minutely through all its stages. It will suffice to 
state that Saudjick Ally Khan and the Naivab Nazim 
did not appear to the Bill, and that, upon Arthur^'i 
answer coming in, and it appearing by it that he had 
conveyed to Sauduck Ally Khan, Benamee, for the 
Naivab Nazim, lie was dismissed from the suit, and 
a decree for redemption was made against the other 
])arties who had appeared in the suit. This decree 
bore date the 16th of November, 1852. 


That decree, together with the agreement of the 
loth of April, 1848, and another document, were 
annexed liy the Plaintiff to his plaint in the suit under 
appeal. Tlie decree declared that the “Plaintiff, as 
Ixdween himself and the Defendant in those suits, was 
entitled to redeem the mortgaged premises in the Bill 
mentioned, notwithstanding the said final foi'eclosure 
Order.” The title to redeem was declared as to all 
the mortgaged premises, and not simply as to those 
which could be recovered in that suit, though the 
decree bound those only who were parties to the 
suit at the time when it was pronounced, and at 
that time McArthur had ceased to be a party to 
the suit. In a subsequent part of the decree it 
was ordered “that the Master should inquire and 
state to the Court what portions of the mortgaged 
premises had been sold since the same came into the 
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possession of John Compton Abbott for arrears of 
Croverninent revenue, or otherwise, and to whom the ^ 

should 

11 a any had been so sold, he was to take an allv'^khan 
account of all moneys which had been received bv 
or come into the hands of the Defendant, John 
omp on Abbott, or any person or persons by his Order 
01 or IS use in respect of the purchase money arisino- 
from such sales, or of the surplus proceeds of such 
Governnrient sales, if any, or which, but for his or 
eir wi ful default, might have been received TMs 

Whinl" V' f loraished one of the grounds on 
which the Judge of the Zillah Court proceeded in his 
dismissal of the Plaintiff’s suit. 

directed certain inquiries in the 
as ei s ^ee; and in the due prosecution of those 
nqumes, M Arthur was subsequently, on the 17th 
o ngvs , 854, examined before the Master. This 

examination first disclosed to the Plaintiff the exist- 

agreement between McArthur 
and Abbott of the 15th of April, 1848. M‘ Arthur’s 

examination further disclosed that there was an agree 
inent between him and Abbott, that the latter should 
suffer the revenue to fall into arrear, in order that 
the estate might be sold for arrears of revenue ; and 
further, that he, Abbott, should not bid for the estate 
M‘ Arthur explained that his reason for wishing Abbott 
not to bid was to prevent its going above the three lacs 
This discovery led to the institution of the present 
suit. The plaint in this suit was filed on the 30th of 
May^ I860. Tn the plaint it was stated that posses- 
sion was given to M‘ Arthur under the certificate of 
title, consequent on the sale for arrears of revenue, 
on the 1st of June, 1848. The plaint was for posses- 
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sion ct)nsi’(iiKMil upon redemi^tion. Tlie relation to 
suit of the several parties who are above men- 
tioned to have been made Defendants to it, sufficiently 
appears by what has been already stated, except that 
tlie Defendant, Sidlicc Nuzur Ally Khan, the Appel- 
lant, was described as in possession, collusively with the 
Nauab Natlm. The Plaintiff in his plaint alleged, 
with respect to all the parties whose interests arose upon 


and after 


the sale for arrears of revenue, 


that is from 


the Naivab Nazhn inclusively down to and including 
the present Appellant, that they took fraudulently and 
('ollusively. It was objected for the Appellant, that 
the plaint did not connect him with that charge of 
fraud and collusion, but the following words in the 
y)laint, \va. : ‘‘the collusive, fraudulent, and fictitious 
auction sale like a private sale,” evidently referred to 
(liat sale wliich the Plaintiff treated as the fraudu- 


lently interposed bar to his redemption, viz., that at 
which i\r ArfJnn' was declared the purchaser; for in 
a subsequent part of the plaint that sale and the agree- 
ment between M' Arthur and Abbott, of the loth of 
April, 1848, were referred, to and tlie words, “and 
the subsequent transfers,” following on the words 
‘tlie collusive, Iraudulent, and fictitious auction sale 
like a private sale,” plainly meant, as the sense imports, 
all those transters between the parties whom the 
Plaintiff made, in person or by representation, De- 
fendants, by derivation of title from the Nawab Nazim, 
and the words, “being declared collusive,” imported 
(hat the Plaintiff ought by his suit to have them 
so declaied. Fhe repetition of the words “private 
sale,” and the more formal conclusion, viz., “As the 
said sale took place in the mode described above, so 
it cannot be viewed in the light of a sale for arrears 
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of revenue, but is to be treated as a private one,’' 

clearly marked on what legal ground, whether sound 

or unsound, the Plaintiff meant to found his title 

to redeem as against those of the Defendants whom 

his former decree in the Supreme Court did not 

leach Their Lordships, therefore, were of opinion 

that there was sufficient allegation in the plaint to 

connect the Appellant with the cliarge of fraud and 
collusion. 

The Plaintiff swore to the truth of his plaint. 
The answers of the Defendants were taken. That 
of the Appellant, in the second and third articles' 
rffiied on the pendency of the suit in the Supreim’ 
Court, and on the Plaintiff’s right not being Itab- 
lished there. In the fourth article he relied on the 
special Law of Limitation, sec. 24, Act, No. I. of 1845 
and insisted that as the suit was not brought within 
one year the sale could not be set aside. In the sixth 
he relied on the general Law of Limitation, sec. 14 
en. eg. III. of 1793. In the seventh he denied col- 
lusion. The answer of the Nawah Nazim raised the 
same questions on the law of limitation of suits. He 
objected further, in his third article, that the Govern- 
ment should have been made a Defendant, the suit 
eing to set aside the revenue sale. He denied the 
charges of fraud and collusion, and insisted that if 
the Plaintiff had been wronged he had his claim for 
damages against Ahhott and others. 

The Plaintiff’s Vakeel was examined by the Court 

as to the meaning of the plaint and the nature of the 

fraud charged. That examination did not carry the 
matter further than the plaint itself. 

The first and second issues were on the law of 
Limitation, as above stated. The third related to 
the Government not being a party, the suit being to 
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reverse the sale. The fourth was on the effect of 
the pendency of the suit in the Supreme Court. The 
fifth related to the form of the plaint. 

The Zillah Judge decided against the Plaintiff on 
tlie first, second, third, fourth, and tifth issues; tlu' 
defect of form to which the fifth issue related, he 
declared to be amendable; but as he considered the 
suit to be barred on the other grounds of the limita- 
tion law, and the nature of the decree in the Supreme 
Court, he made no amendment. 


The Pligh Court, on appeal, decided that the suit 
was not brought to set aside the revenue sale; that it 
was not barred by elfluxion of time; that the pendency 
of the suit in the Supreme Court, at the time of the 
institution of the above suit (afterwards in the High 
Court, which had been substituted for the Supreme 
Court), and the decree given in that suit, were no 
bar to the prosecution of the claim. 

The Court further considered that McArthur and 
Abbott could not allege their own wrong, and that 
a trust might be fixed on the estate of Arthur in 
tavour of the Appellant without disturbing the Oovern- 
ment sale ; and with this declaration of the law tliev 
leinanded the cause for ti’ial. The present appeal was 
brought from this decree (a). 

The Attorney-General v. (Sir R. Pa/mcr, Q. C. ), 

and Mr. A, K, StepJicuso^i, for the Appellant, 
and 


Ml. Roll, Q.C., and Mr. Leith, for the Respon- 
dent. 

It was argued: — 

First, upon tho pleadings (1) that the plaint eon- 


(«) Soo rasp, a„tc, p. 322, on tlu> npplioation to stay 
HI tho ( ourt l>ol(>w, poiulinfr tho appoal to Endaiul. 


proceedings 



ON APPEAL PROM THE EAST INDIES. 


551 


1866. 


tamed no distinct charge of fraud against the Ap- 
pellant or the other Defendants, and was, therefore 
had, under Ben. Reg. n. ^f 1805, see. 3, and 
Act No. VIll. of 1859, sec. 26; and (2) that he allv^'kh.n 
could not be called upon to defend his title and 
possession on any general allegation of fraud as con- 
ainec in the plaint, so as to connect him with the 
Mortgagees, the Dehs, and entitle the Respondent to 
make him a party to the redemption suit. 
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Second, as to the operation of the Regulations ol’ 
mutations as a bar to the suit, that (1), if the state- 
ment m the plaint was correct, that the Respondent 
was dispossessed from the 3rd of October to the 5tli 
of Noveniher, 1847 ; and if that was to be taken as the 
date of the accruing of the cause of action, more than 
twelve years had elapsed, or (2) if the cause of action 
accrued on the 30th of May, 1848, when the certifi- 
cate of sale was granted to the Defendant, M‘ Arthur 
as the auction purchaser of the Respondent’s pro-' 
perty, twelve years had equally elapsed, and, there- 
fore, that the suit was barred by Ben. Reg. III. of 
1793, see. 14, Rajah Enayet Hossein v. Sayud Ahmad 
Reza (a) was referred to on this point. 


Third, it was insisted that on the correct interpre- 
tation of the provisions of Act, No. I. of 1845, relating 
to sales by auction for arrears of revenue, that Act was 
intended, not only for protection of the revenue, but to 
give security to titles to purchasers at such auctions* 
and to protect the holder of a title obtained at such 
auction, or his assignee, from having their titles 
questioned in a Court of Justice, except under the 
circumstances mentioned in the 24th section, or, that, 
at all events, the Mortgagor was bound to make good 

(a) 7 Moore’.s Ind. App, Cases, 238. 
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lltb March, 
IH66. 


to ttie purchaser, a stranger, the purchase money 
Hope V. Lifhlell (a), Horke v. Errhifftov (b), Power v. 
Reeves (c), North v. Ansell {d), The Bishop of Win- 
chester v.Pai}ic (e). 

• \ 

Fourth, that even iF there was fraud on the 
Mortgagor connnitted hy Abhoit and Arthur , in 
procuring a sale by auction for arrears oF revenue 
designedly incurred, and that the sale was a secret 
sale, the remedy was, under Act, No. I. oF 1845, by a 
personal action for damages, and not For the relief 
sought by the plaint. 

Judgment was reserved, and now delivered by 
The Right Plon. Sir Edwaiu) V. Wiiuuams. 

After stating the above facts, his Lordship pro- 
ceeded as follows: — 


Bel ore entering upon the particular questions raised 
by this appeal, it may be right to observe, that the 
Courts in India, in disposing oF the case, were bound 
to proceed, as the High Court appears to have pro- 
ceeded, upon the Facts alleged by the plaint, and upon 
the assumption of the truth of those Facts. When a 
JMaintiff, on certain alleged facts, asks relief, and is 
unalile to obtain a trial ol the facts, and a hearing on 
the iacts tliat he may establish, by reason of the con- 
clusions ol law which the Judge forms on the case in 
its then condition, justice requires that tlie Court 
should proceed upon the Plaint iff ’s allegations. The 
case must be determined as if it had arisen on a 
demurrer to a pleading or to evidence where such 


((/) 21 Boav. ISIt. 

(r) 10 H. L. ('ast's, 015. 
((') 11 Yes. 191. 


(6) 7 H. L. Cases, G17. 
{(t) 2 P. Will. CIS. 
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procedure exists. Courts cannot be justified in re 
using to allow cases to go to proof upon any other ^ 

proor^a^d’ alleged are capable of 

consideration of the legal effect of the factralL^d 
upon the bars raised against the trial of those fafts 
and their Lordships, therefore, abstain frorexpres 
sing any opinion upon the points urged at the Bar 
which do not arise out of the Plaintiff’s pleadings’ 
and documentary proofs, or which, if they arise are 
not necessary to the decision of this appeal. Obs’erva- 
lions were made by Mr. Leith upon the omissions in 

r th"'' answers put in by the Defendants 

the -1^ P^^'"*5but their Lordships, for 

he above reasons, do not think it right to refer to 
at °fL answers can only be looked 

the legal bars insisted on. Throughout the following 
observations their Lordships must be understood t^o 
proceed upon a hypothetical case of fraud, and to 
express no opinion on iis truth or probability. 

The first bar to the Plaintiff’s claim set up by the 
Appellant was that of limitation of suit by effluxion 
of time. The first period of limitation insisted on 
by the Appellant was that under Act, No. I. of 1845, 
sec. 24. That objection necessarily supposed the suit 
to be brought to set aside the revenue sale- this 
remedy, however, the suit did not seek, but, relying 
on the agreement of the 15th of April, 1848, antece- 
dent to the sale, the Plaintiff claimed a right, as it 
were, to confess and avoid that sale, by imposing a 
trust on the estate which passed under it. The ques- 
tion, therefore, as to this period of limitation is, whe- 
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ther the Plaintiff is well founded in claiming the right 
thus claimed by him, in effect whether the Plaintiff 
can treat the auction sale, as against those Defen- 
dants who rely on it, as a private sale. Before dealing 
with this point, liowever, it will be convenient to 
consider the other period of limitation on which the 
Appellant relies as a bar, the general law of limita- 
tion of twelve years. As to this, it is sufficient to 
observe that on the allegations in tlie plaint that bar 
cannot be set up; for the title and possession of the 
Defendants against whom the redemption is prayed 
by this suit, is expressly alleged to be founded on 
i’raud. This period of limitation, therefore, may be 
laid out of the case; and we come then to what has 
appeared to their Lordships to be the real question 
in the case (the question to which we have above 
referred), whether the Plaintiff can, in point of law, 
insist, notwithstanding the auction sale for arrears of 
revenue, tliat as against him, that sale ought to be 
viewed as a private sale. The title to redeem in this 
suit as against the parties subsequent to Abhott is 
rested on that ground, and the case which the Plaintiff 
alleges by his plaint, and by the documentary proof 
appended to it, is one of fraud between Abbott and 
M\ Arthur, to deprive him of his title to redeem tlie 
Zemindary, by means of a secret purchase of it be- 
tween them for three lues of Rupees, including a 
fraudulent device oi a sale by auction for arrears of 
revenue, such arrears to hv designedly incurred. By 
that agreement Abbott would become directly inte- 
rested that the estate should sell for a low price, 
since the proceeds would be subject to the Mortgagors’ 
claim, and the lower the price obtained at the a\iction 
sale, the larger the share would be which Abbott 
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would take of the three lacs. Parties to a secret 
raud intend it to be secret, and the price realized at 
the auction sale would alone be known. These facts 
d conclusions are directly taken and derived from 
e plaint, and the agreement of the 15th April 

LTore th * q examination 

If these facts cannot be displaced, the agreement 
was undoubtedly a gross fraud on the Mortgage 
committed by both the actors in it, viz., A,Jt Ld 

Arthnu But it was argued that even if this case 
were, true, the remedy under the Act I. of 1845 was for 
damages only. This argument was in conformity to the 
opinion of the Zillah Judge. But it is to be observed 
that this argument assumes the very question under 
discussion, which is, whether the Act extends to the 
present case. Mr. Justice Bayley thought that, . the 
Act was not designed to protect a fraudulent pur- 
chaser. He put his decision on the ground that a 
man is not allowed by law to take advantage of hi>. 
own wrong; and he treated the case of such a pur- 
chaser as beyond the protection intended to be given 
by the Act to purchasers under an auction sale. 

No authority founded on the decisions of the late 
Company ’s Courts was referred to by the Judges of 
the High Court, and none such has been quoted 
before their Lordships on the argument of this 
appeal. The case is, however, not altogether new in 
India. The question was considered in the decision 
of the Supreme Court in the cause so often referred 
to, to which this suit is alleged to be supplemental. 

Mr. Justice Colvile, in that judgment, whilst he 
declares a Government sale for arrears of revenue to 
give a title against all the world, with certain exeep- 
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tions, engrafts on that general rule this exception, 
that a fraudulent purchase at such auction sale by a 
Mortgagee will not defeat the equity of redemption. 
The subject is treated in Mr. Arthur Macyherson^ s 
Book on Mortgages, at p. 91, who there quotes a 
prior decision, Kelsall v. Freeman, of the Supreme 
Court to the same effect. The author, now a 
Judge of the High Court at Calcutta, expresses a 
similar opinion, and as his Book is one well known 
and frequently consulted in India, the decision under 
review cannot be regarded as unsettling a previously 
settled state of the law, and as raising for the first 
time an exception to the general protection which 
this legislative title affords to purchasers. In sup- 
port of this view we may refer to other authorities. In 
the celebrated opinion of C. «/. De Grey in the House 
ot Lords, in The Duchess of Kingston's case (a), 
he says, “But if it was a direct and decisive sentence 
upon the point, and, as it stands, to be admitted as 
conclusive evidence upon the Court, and not to bo 
impeached from within; yet, like all other acts of the 
liighest judicial authority, it is impeachable from 
without; although it is not perniitted to show that 
the Court \V<xh mistaken, it may be shown that 
they were misled.” “Fraud,” Ids Lordship pro- 
ceeds to state, “ is an extrinsic, collateral act, 
which vitiates the most solemn proceedings of Courts 
of justice. Lord Coke says, it avoids all judicial 
acts, Ecclesiastical or Temporal.” Tlie Cluef Justice 
then proceeds to state that fines and recoveries 
may be avoided for covin by strangers, and gives 
other illustrations of tlie same principle. The case 
of Collins V. Blantcrn (2 AVils. 341) is an autliority 

(<0 Howell’s stiile Trials, Vo|. 20, p. .'', 44 . 
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strin‘‘“„ff if, 7^' “ C"”'* will 

loi, ,h , disguises from a case of fraud, and 
^ ^ tiansactioii as it really is. In addition 

U these authorities, it may be Observed thft ai -"“S.a 

law"‘’'n'*d Pervades the »sm» 

aeuuirfi"f fit, " ' ■ 7''“’* P"f<*asbr 

that the seller had no real authority to sell. If the 

article *the d”'? ' d r'ParcHased the 

cle, tte defrauded owner could then assert his 

title against such reacquisition. See Viner’s Abr tit 
“Market Overt,” A 1. I„ Bacon’s Abr. tit. “Fraud ” 

P. 768 (OwtUtm & Dodd’s edition), it is said “If 
goods are sold in market overt by covin between two 
on purpose to bar him that has right, this shall not 
bar him thereof. 2 Inst. 713, Cro. Elis. 86.” The 
same piunciple applies to Bills of Exchange and other 
negotiable instruments, made or which become pay. 
able to bearer, and pass by delivery. 


Again, a title by estoppel is a well-known title. 

The doctrine that a man cannot take advantage of 
his own wrong, as used and applied by Mr. Justice 
Bayley to this title to redeem, is a correct applica- 
tion of that doctrine, if the facts support him. 
Assuming, as we must, the agreement to be proved, 
was this sale, as between Ahhott and M‘ Arthur, reallv 
meant to be a sale under the Revenue laws for arrears 
of revenue, or was it a device — part of the machinery 
as it were— to effect a fraud? Under a private con- 
veyance, in the state of the title and of these parties, 
the estate, if conveyed by Ahhott to M‘ Arthur, would 
have been redeemable by the Plaintiff. If the sale 
were intended to have been a real sale under the Re- 
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venue laws, what would have been Ahhott's interest? 
His estate would have been extinguished, and all that 
he would have been entitled to would have been a 
Mortgagee’s interest in the surplus of the money 
realized by the sale over the arrears. Would a real 
vendor seek to reduce that surplus? The price was 
a fixed sum of three lacs; the parties contemplated a 
sale under that sum by the auction proceeding; and 
it may be well to repeat that it was AhhoWs interest 
to cause, as far as he could cause it, that the auction 
price should be low, since, though the auction sale 
was public, his agreement was not known to the 
IMortgagor. What, then, if the sale were to be real, 
could be the consideration which M'xirthur was to 
receive for the excess of the three lacs over the 


auction price? The estate would have passed to him 
for' the lesser sum. This siiffices to show that, as 
between them, the sale was meant to be \inder the 
terms of the agreement in the ease that lias happened, 
whieli was a ease eontemplated hy Ahhoff at least. 
These parties, therefore, are estopped or preeluded 
hy their aets from setting up, as against a third 
person, the Mortgagor, the objeet of tlTeir fraud, and 
a stranger to the agreement, the illegality of the 
agreement itself. The Plaintiff is entitled to say, 
this agreement is the real contract. Two cases 
decided by the House of Lords upon the effect of the 
Sale of Encumbered Estates Act for Ireland. Rorle v 
Errington (7 H.L. Cases, G17), and Power v. Reeves 
(10 H. L. Cases, 645), were referred to by the Appel- 
jant’s Counsel, in support of the Appellant’s case, 
but It IS sufficient to say that these were not cases of 
a' fraudulent use of the pro\nsions of an Act of Par 
liatnent for effecting, a fraudulent purpose. They do 
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ot appeal to their Lordships in any way to affect 
the present case. 

co„?si rfthr y p"* “ Si 

gnment, of notice, of knowlede'e of khan 

lent agent, need not here be answered. They do not hvTrTm 
arise on the facts before ns. Those facts may not be 

Dointr'' opinion Expressed upon these 

points would be not merely an obz^er dichzm, it would 

y anticipation an opinion hazarded on supposed 

^cts and evidence, if the cause be still untried, 
might be made to fit them. 

entirely upon the ground 

considered as a private sale. The decision has no 

7le '"fJer a raal aaction 

aale The opm.oa of their Lordships npoa this 

pom isposes of the first bar of limitation hy 
effluxion of time under Act, No. I. of 1845. ^ 

The questions remaining for consideration are 
whether the pendency of the suit in the Supreme’ 

Court, nr the nature of the decree, or any acting 

under that decree, present a bar to the prosecution of 

the suit which the decree under appeal has remanded 
or trial on the facts. The mere pendency of the suit 
cannot operate as a bar, since the suit in the ZUlaJi 
Court was intended to be simply in furtherance of 
and supplemental to it. The nature of the decree 
requires more consideration. Had that decree been 
one which could not have been modified or varied by 
further proceedings in the Supreme Court itself, in 
the nature of a supplemental suit on the new matter 
discovered since the decree, the objection might have 

been tenable; but the law - of the .Court . is otherwise' 

Q Q 2 
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Had the Nawab and t]ie parties Defendants subse- 
quent to liira been subject to the jurisdiction of the 


Supreme Court, the relief which is now sought to be 
obtained against tliem in the Zillah Court might 
liave been prosecuted by a further suit, in the nature 
of a supplemental suit, properly constituted in the 
Supreme Court. The decree, as to the account and 
the inquiries directed as to alienated lands, might 
upon the new facts have been varied there, and the 
same relief may be obtained in this suit. The 
Deleiidaiit in possession is cliarged in substance as 
assignee of the mortgage, and in that character 
redemption is prayed against him. 
subject to the same conditions and 
would have attached to it in the Snprei 


The relief is 
equities which 
e Court. 


It would he unjust to exclude the relief by reason 
ot mere personal exemption from the jurisdiction of 
the Supreme Court. To rely on this bar would be 
to plead an impediment against a suit instituted to 
remove it. The direction to inquire as to the 
alienated lands, and the relief consequent on that 
iiniuiry, are introduced for the benetit of the Mort- 
gagor, in case the pledge should turn out to be 
irrecoverable through the fault of the pledgee. 
Such relief in this case is in the nature of com- 
pensation for a Wrong. If it be subsequently dis- 
covered that the pledge can be restored or recovered, 
the Mortgagor may waive that benefit, and prosecute 
his right as to the thing itself. Lastly, with reference 
to the dealing under the decree, it is to be observed, 
that the mere prosecution of an inquiry, especially 
under a mistaken impression, would not raise a case 
of election, or amount to a waiver of a tort. This is 
all that the facts alleged disclose. They disclose 
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that, at the time of tlie decree, the estate was sup- i«66. 

^ posed to be irrecoverable, and that the Court, in n™ 

diiecting the inquiries which it directed, acted on 

that impression. They do not disclose what has been 

done in the way of satisfaction under the decree. The 

ease alleged in this suit is one of fraudulent misdeal- hvS, 

mg with the property pledged. The case of Hope v. 

Liddell (21 Beav. 183), quoted by the Attorney- 

Greneral, was not a case of fraud. The observations 

of Lord St. Leonards, quoted by the Master of the 

Rolls, relate to a bona fide purchaser for value, and 

to the proper mode of working out his equity against 

that of . a Plaintiff vdiose property has been alienated 
by mistake. 


The facts in the case of Hope v. Liddell differ 
widely from the alleged facts in the case under 
appeal; and the grounds on which that decision 
pioceeded do not exist in this" case, as it now ap- 
pears. Ill the case of Hope v. Liddell, the original 
Testator, Dr. Spencer, devised the lands in dispute to 
one Thompson, a Trustee, on certain trusts. Thomp- 
son devised all his estates by general words, to his 
sister, Grace Thompson. This devise was erroneously 
supposed to pass the trust estate, which really went 
by descent to the heir-at-law of the Trustee. One of 
the cestui que trusts contracted to sell the estate to 
the Defendant, Liddell. The sale was perfectly bona 
fide on both sides. The price was adequate, and was 
paid. It was paid by the purchaser into the hand of 

the cestui que trusts by the direction of the supposed 

■ 

Trustee, Grace Thompson. The purchaser was by 
llie trust deed not required to see to the application 


of the purchase money. The Court said, that if Grace 
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1866 . Thompson liad really been the devisee in trust, as she 
nawab was supposed by all to be, the transaction could not 

NuzuR hav^ been impeached. The defect was the want of 
ALLY Khan legal estate. On the second question in the cause, 

the Court found that the children, the objects of the 
trust, had, with full knowledge of all the circumstances 
and of their rights, taken the purchase money in 
lieu of the land. Tn this case, however, at the time 
of the decree in the vSu})reme Court, it was supposed 
that the land was gone irredeemably. In that state 
of belief there could have been no matters between 
which to choose. AftenVards, when it was discovered 
that the auction sale had been contrived under the 
agreement of the loth of April, 1848, a new state of 
facts appeared. The matters between which to elect 
would then have l)oen the land, and the full price the 
tliree Idcs, not simply the auction price. Nothing 
apjjears further on the alleged facts, except that the 
infpiiry before the !^^aster went on; but that it might 
well do, s\ib ject to final correction and due adjust- 
ment. There is no ground, therefore, for applying 
the decision of Hope v, T/uhlcU as an authority to 
govern this case in the present state of the facts. 


The same cause which has induced their Lordships 
to refrain, in the earlier part of this .iudgment, from 
expressing- an opinion upon the law applicable to an 
unascertained state of facts, operates also here to 
induce reserve. Distinctions may exist between claims 
of this nature, founded on actual fraud by a combina- 
tion between several wrong-doers, all liable to make 
satisfaction up to one, complete satisfaction for the 
injiit-y done, between whom there may be, inter se, 
no right to contribution, and remedies founded on 
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fatodS™" '>y “'0 oiioice of the sufferer .»«. 

given, this snh-iani ’ : ^ reasons already nawab: 

mi • * subject cannot now be nursued fm-tVic sidhee 

,]Vf • + ,, , ^ ^ humbly recommend to Her Ally khan 

iVajesty that this appeal be dismissed with cost 


Mudhun Mohun Doss, agent of the 
Srm of Dwarka Doss 
’ ■ Mudhobun Doss ' - 


V, 
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arid 


Gokul Doss 


AND 


Appellant ; 

Respondent, 




On appeal from the grader Demanuy Adaetlut, Nortde 

Western Provinces, Agra. 

. , , 7 /T^ damaffc— 

Wrdinaiy damages reason of'"*h!s* failing P^eeduded from reeoverijig 
.missioii to W his own 'property "Ife neitf "’If received per- 

Rerinissiou so accorded to him iinr if i t bound to accept the 

Ms right Of action/'ln l^d' ^a^se he e ftitl^^ aTTefst 

tOT nominal damages. . ei.tuiea, at least, to a judgment 

On appeal, the appellate Court was of onininn fiiof 
evidence from which the Court below ought to have ’awarded da^ma^- 
evid’ff^"* of losses sustained by an illegal attachment. As the wh^e 
evidence was bet ore the appellate Court, it was held that’ 'thei-e 'was' ih 
necessity to remit the ease to Itidia for rc-trial, and the Judicial Com- 

Thf fla“‘ag;os; from the materials before them. 

The Plaintiff claimed as damages a larger sum than the appellate 

Coi|rt ^ awarded, f^o costs were given on the appeal. Held, following 

the practice of the Courts iii ladm, that as the Plaintiff recovered f 

less amount than he laid in hjs plaint, his costs in the Court below were 

to be apportioned to the amount recovered, and not to the sum claimed. 

case are fully stated in the 

j’udgment. 

The suit was brought for a wrongful distress, and 

* * • 

_ • Present Members of the Jtididal Committee, —The Bight 
Hon. the Lord Justice Knight Bruce, the Right Hon. the Lord 
.Justice Turner, the Right , Hon. , Sir James AVilliam Colvile, and 
the Right Hon. Sir Edward Vaughan Williams. 

'•jAssesadi*': — The^ Bigfht - Hon. Sir Lawrence Peel. , 


27th Feb. 
and 

1st March, 
1866. 
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the question was, whether the Appellant was entitled 
to any, and what amount of damages for loss of or 
damage to certain indigo cakes and stumps in a Fac- 
tory belonging to Dtvarka Doss, for whom the Ap- 
})ellant acted as Agent, in consequence of the illegal 
execution of a warrant of attachment, issued by the 
Respondent, under a decree in a suit brought against 
third parties; which warrant was subsequently by an 
Order of the Zillah Court of Mirzapore, set aside, 
and the attachment withdrawn. 


The suit was instituted in the Civil Court of 
Mirzaporv, and the Sudder A meen of that Court 
(Moidvi Khoorsiufd All Khan), by his judgment, dis- 
missed the suit, on the ground that the claim of the 
Ap])ellaiit on account of the damage of the indigo 
l)lants and stumps was unfounded; that with respect to 
Uie indigo cakes, that though it was probable that some 
trifling loss was sustained owing to the warehouse 
being locked up, yet that the loss was occasioned by 
the Appellant resisting the attachment; and further, 
that eight tnaunds of indigo had not been attached. 
The Sudder Court at Apra (present, Messrs. E, W. 
Wpllp and ./. Lean) affirmed that judgment. Hence 
this appeal. 


The appeal was ai'gued by 


The Attorney-General ( Sir R. Palmer, Q.C.) 
and Mr. Leith, for the Appellant; and 

Mr. Forsyth, Q.C., and Mr. Pont if ex, for the 
Respondent. 

For the Appellant it was insisted, that the attach- 
ment and seizure were illegal, and had been on that 
ground withdrawn by a Court of competent authority; 
that the amount, therefore, claimed as damages, or at 


r 
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least some damages, ought to have been awarded 
by the Court, first, for the deterioration of the manu- 
fac ured articles; second, for loss of profits by reason 
of locking up the warehouse; and third, for the loss 
of materials, independently of any proof of special 
damages thereby sustained, Bayliss v. Fisher (a), 
and that such rule is adopted by the Courts in 
India, Mamr Ud Din v. Jai Sankar Sandial (b), 
Munneeooddeen Darogah v. Hurree Pershad Mumdul 
(c) ; Mnssnmai Sidhisree Debea v. Wise (d). 

On the other hand, the Respondent denied that 
any damages had been sustained by the Appellant by 
the attachment and seizure, or if there had been any, 
that it was confined to the eight maunds of indigo. 
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Their Lordships’ judgment having 
was now pronounced by 


been reserved. March, 

^ 1866 . 


Sir James W. Colvile. 


This suit was brought to recover the damages 
alleged to have been sustained by the nominal Plain- 
tiff’s employer, Dtvarka Doss, in consequence of an 
attachment made at the instance of the Respondent 
as the holder of a decree. 


Dwarka Doss and the Respondent had conflicting 
claims upon an indigo Factory lying between the vil- 
lages of Putteetah and Sirsyi,abur, called in the 
record sometimes by the one and sometimes by the 
other name. This Factory, with three others, be- 
longed to two persons, named Chunder Churun and 
Esserchund Neoghy. 

At the beginning of the year 1856 the Neoghys 
were indebted to Mussumat Ooman Soondree, ithe 


(a) 7 Bingh. 153. (6) 5 Ben. Sud. Dew. Ad. Rep. 229. 

(c) 6 Ben, Sud. Dew. Ad. Rep. 39. 

(d) 7 Ben. Sud. Dew. Ad. Rep. 136. 
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wife of Tara Pershu^i .Bagjee^ in the sum of Bs; 
17,761, partly for moneys advanced by her, and partly 
tor moneys advanced by Dwarha Doss on her hus- 
band’s guarantee, for the purpose of carrying on the 
Factories; and those advances were srCcured by certain’ 
instruments of mortgage, dated the 20th of January. 
3852, the 18th of Aprils 1853, and the 1st of January^ 
1856. These securities embraced tlie block of all 
i.he Factories, and their crops at least for the year 

1H5G-7. 


On the 1st of January, 1856, MuSsUmat OomXin 
RoonJrre, by an instrument called a deed of re-mort- 
gage, assigned all her interest in the Factories^ under 
^he before-mentioned securities, to Dwarka Doss, hi 
order to secure the sum of Rs. 9,761, being the balance 
then due in respect of his former advances, together 
with the future advances to be made by him for carry- 
ing on the Factories. And it was thereby provided 
that he should take the Factories under his control 
and management during the year 1263 Fuslee, or 
1856-7; thereby giving him the first charge or lien 
on the crop. 

It does not very clearly appear whether under this 
stipulation he took possession of the Factories; or, if 
he did so, how long he continued in' possession. Blit 


on the /til of July, 1859, he obtained a decree in the 


Civil Court of Benares against 


M uss unmt 0 o ma n 


Soondree and the Neoghys, for the sum of Rs. 23,672, 
as then due to him upon his mortgage; and on the 
15th of the same month he and the Neoghys filed in 
Court a petition embodying* the terms of a compromise 
into which they had entered. The effect of this wa^ 
that Dwafka Doss was to suspend the execution which 
lie had taken out under the decree for Bsj 23,672; 
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was to advance further sums for manufacturing indigo 
±rom the stumps then on the ground; and was to 
have the disposal of all the indigo manufactured. 

he works were to be superintended by one Balgo- 
bvnd Doss Seith, whom the Neoghys had nominated 
as their Agent for that purpose. The rights of Dwarka 
Doss, under the execution for any balance that might 
I emain to him after the sale of indigo, were expresslv 
reserved to him both against the Factories and agains't 
the Defendants to his suit. This arrangement 
was carried out by placing a servant or Agent of 
Dwarka Doss in charge of the Factories. 

instrument of compromise 

1 Court (the 15th of July, 

Tin’ obtained a decree in the Court 

of the Principal Sudder Ameen of Mirzapoor against 

Neoghys for the sum of Rs. 764, alleged to be due 
to him upon a mortgage of the Putteetah Factory, 
dated in Phagoon Budee 1st Sumbut 1911 (beiim 
some time in a.d. 1855). Dwarka Doss intervened 
m this suit as an objector, insisting that the Factory 
had been attached for money due to him, and that 
the claim was fraudulent. But the Principal Sudder 
Ameen held that the objection could not be tried in 
that suit, and was no bar to the making of the usual 
decree in a suit based upon a simple mortgage-bond. 

He accordingly passed the ordinary decree against 
the Defendants (the Neoghys) and the mortgaged 

property for the sum found due. 

I 
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The Respondent took out execution on this decree 
for Rs. 878. 10a. He first obtained an Order for the 
attachment of both the Puteetah Factory and another 
Factory known as the Soorma Factory, with the appur- 

? f maunds of indigo alleged 
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to be at the former, and of thirty maunds of indigo, 
or thereabouts, alleged to be at the latter Factory. 

But on the 17th of September he made a further 
application to the Court, wherein he expressed his 
desire to abandon the execution against the Soorma 
Factory, and submitted a more detailed list of the 
property at the Putteetah Factory. He limited also 
the quantity of indigo to be attached at his suit to 
eight maunds. The Order of the Court was that the 
attachment should be limited to the property comprised 
in this last list. 


On the 23rd of September, the Ameen, accompanied 
by two servants of the Respondent, who went to point 
out the property, proceeded to attach the Factory and 
other property detailed in the application of the 17th 
of September. He made an actual entry upon the 
lands, and took an inventory of the property attached. 
He could not, however, complete the attachment of 
the eight maunds of indigo by actual seizure. These 
were part of a much larger quantity kept in a store- 
house, which was under lock and key; and the ser- 
vants of Ihvarka Doss refused to give him access to 
the storehouse, or to remove this lock, in these cir- 
cumstances he put his own lock also upon the door, 
and retired, leaving two Peons in charge of the 
property attached. 

The Appellant, having heard of the applications 
for the attachment, had on the 22nd of September 
applied to stay it. But as tlie Dusserah holidays, 
during which the Courts are closed for some weeks, 
began on the 24th, this application was ordered to 
stand over until after the vacation; and the same 
cause prevented any further application touching the 
actual attachment. 
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a Magistrate’. 

Oide , and accompanied by a Blacksmith, went to the 
b oiehouse tor the purpose of breaking Utvarka Dos,’, 
lock, but appears to have desisted on the threat of the 
people m charge of the Factory to quit the premises 

for all responsible 

loi all the indigo there. 

On the 5th of November, these circumstances havino- 

Principal Naddcr 

mcen, he passed an Order to the effect that if the 

shonld T M ^Respondent’s suit, or their Agents, 

should fail to appear in Court within a week, and 

substantiate their objection to the opening of their 

ock. It slmuld be broken, and the eight maunds of 
indigo be forcibly attached. 


On the same day he required the Respondent, as 
the decree-holder, to answer the Appellant’s objection 
of the 22nd of September within four days. 

On the 2oth of November, the Ame&n having in 
the meantime received no Order to suspend the attach- 
ment of the indigo, proceeded, under the Order of the 
5th of November, to remove the lock, attached eight 
viaunds of indigo pointed out to him by a servant '’of 
the Respondent j and made two inventories, one of 
the eight maunds of indigo attached, the other of 
the property found in the storehouse, which was not 
attached. Owing, however, to some difficulty about 
weighing the indigo, all this property remained in the 
storehouse, apparently under the lock of the Ameen, 
or in charge of his Peons, until the 8th of December, 
when the eight maunds were finally weighed and 
removed to a separate place, and all the other contents 
of the storehouse were left at the disposal of Dwarka 
Doss’s people. 
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CASES liN THE PltlVY COUNCIL 


On the 12tli of Decent-bin- the Atneen submitted to 
the Court a further report of liis proceedings, and 
stated that he had, according to the Respondent’s 
recpiest, attached no property belonging to the Factory 
except the eight muunds of indigo. The objection 
tiled by the Appellant on the 22nd of Septenibei 
appears to have beeJi thenceforward confined to these; 
and it was linally disposed of by an Order of the 3rd 
of Januart), ISbO, which, on the ground of the pre- 
ferential claim of Divarku Dotsti, directed the release 
of the eight tnauiids of indigo from attachment. 


Some difficulty in carrying out this Order was 
occasioned by the refusal of Dwurlm Doss s Agents to 
receive back this indigo, except on terms with which 
the A nice n would not comply; but ultimately the 
eight niaunds, and whatever else had been under' 
attachment, were, by Order of the Court, left at tire 
disposal of those who were in possession and charge 
of the Factory; and the Peons were withdrawn from 
the premises on the 28th of Fehniari/, 1860. 

Upon this statement of admitted facts, it appears 
clear to their Lordships that Dicui'ka Doss had, by 
reason of the attachment of the 23rd of September, 
1839, and subsequent proceedings, sustained an injury, 
for which he was entitled to claim substantial damages. 
The attachment was wrongful and irregular. The 
right of the Respondent, under his decree, was to 
sell the Factory pledged to him, subject to the rights 
of Dwarka Doss under his prior mortgage. He had 
no right to invade or disturb the possession of tlie 
prior Mortgagee by placing Peons upon the property, 
in order to attach the Factory as a step towards the 
judicial sale. Under the procedure, as it existed 
before 1859, this could not have been done. The 
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attachment must have been constructive. But under 

1 C new Code ot procedure, wliich had come into 
oice on the 1st of July, 1859, the proper course was 

and .dJth sections of Act, No. VIII. of 1859. For 
the actual seizure of the eight maunds of indigo to 
which the execution was ultimately reduced, there was 
even less justification. The manufactured indigo was 
not mcluded in the Respondent’s mortgage. And 

was not part of the general property in the 
possession of the Neoghys, that Dicarka Doss had 
or claimed a lien upon it, the Respondent had had 

iple notice m his own suit, wherein Dwarka Doss 

fhp Jo and by the proceedings of 

n touching a distress for rent 

which has been put in evidence in the cause. And 

the manner in which this wrongful attachment was 
earned out, the placing by the Ameen of his lock 
upon the door, subjected Dwarka Doss to the addi- 
tional wrong of having the contents of the godown, 
to which ultra the eight viaunds of indigo the Re^ 
spondent made no claim, taken out of his control and 
dominion from the 23rd of September until the 8th 
of December. It is idle to say that his people ought 
ill the first instance to have given the Ameeii access 
to the godotvH, and delivered the eight maimds of 
indigo, or that they ought to have acted according to 
the directions of the Ameen concerning the use of 
the two locks, supposing those directions to have 
been given to the Peons. The case cited by Mr. 
Leith from Bingham’s Reports, shows that in this 
country a Plaintiff, in an action for a trespass of 
very similar character, may, without proving special 

damage, recover substantial damages. Nor can it 
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OASES IN THE PRIVY COUNCIL 


1)(> yaid that in this casn there is no evidence of the 
malicious character which the plaint imputes to the 

trespass. 

The plaint in this case was liled on the 25th of 
b'ebruartj, 1860. The damages claimed were all in 
the nature ot special damages, and consisted of three 
items, vi'/., Ks. 14,000, “on account of loss of 70 
mauitdis of indigo at Rs. 200 per nututul; Rs. 5,o45, 
on account of indigo which it was alleged Dwarku 
Dusa was prevented from manufacturing from indigo 
plants; and Rs. 2,250, on account of indigo which it 
was alleged he was prevented from manufacturing 
from indigo stumps. 


Both the Courts below have found, and their Lord- 
ships can see in the evidence no sufficient grounds for 
disputing the justice of that hnding, that the Plaintiff 
has failed to establish any claim, to damages in 
respect of indigo w,hich, but for the wrongful attach- 
ment, might have been manufactured from either 
plants or stumps. The evidence shows pretty clearly 
that there had been no indigo plant to be manufac- 
tured, and leaves it more than doubtful whether all 
the stumps had not been converted into indigo before 
the 23rd of September ; and w.hether, if any had 
then remained to be used in the manufacture of 
indigo, the attachment would have prevented them 
from being so used. The two last items of damage 
may, therefore, be dismissed from consideration. 


The claim, however, to recover damages for loss on 
account of the manufactured indigo, was disposed of 
by the Courts below in a different way. The Princi- 
pal Sndder Ameen held that, though the Plaintiff did 
probably, as stated by the Enropean indigo Factors, 
sustain some trifling loss> owing to the storehouse 
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having remained locked up, this was due “to the 
retusal^ of his Agent to unlock the door on the 
Atneen’s application, and that this resistance of a 
egal process on their part, joined with a disposition 
to break the peace, caused the loss to the Plaintiff.” 

nd the Stidder Court considered that no good proof 
had been furnished that the Plaintiff’s Agents were 
ever prevented from having free access to the godown, 
for the purpose of turning and drying the indigo 
cakes; but that, on the other hand, the Plaintiff, in- 
stead of entering his objections in a legitimate ’way 
o the attachment of the property, did, through his 
Agents, contumaciously obstruct the Anieen employed 
to distrain. The learned Judges seem to rest the 
rst of their conclusions partly on the ground that 
the Plaintiff ought not to have kept his lock on the 
godown; partly on the evidence given by the Ameen 
of his instructions to the Peons to open his lock, 
whenever the Plaintiff’s people opened theirs. 

Their Lordships think that neither Court has 
assigned grounds which warrant the conclusion at 
which both have arrived. They have already ex- 
pressed their opinion that the attachment was 
wrongful. The proposition that a man whose pos- 
session was wrongfully invaded ought to have given 
effect to that invasion, because it was made under 
colour of legal process, by removing the lock of his 
own storehouse, appears to them to be untenable. 
The argument that the Plaintiff ought to have entered 
his objection in a legitimate way is met by the facts 
that he had already entered an objection to the execu- 
tion, and that, by reason of the closing of the Court 
during the Dusserdh vacation, he could neither follow 
up that objection nor make any further objection to 
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the acts of the Anieen until the holidays were over. 
Again, the case of Bai/liss v. Fisher (7 Bingh., 153), 
already referred to, shows that even if the Instructions 
said to have been given by the Ameen to the Peons 
were really given (as to which there is a conflict of 
evidence), the Plaintiff was neither bound to accept 
the permission to use his own property so accorded to 
him; nor, if he had accepted it, would have lost his 
right of action. It appears, therefore, to their Lord- 
ships that the Plaintiff’s suit has been improperly 
dismissed with costs, and that he was, at the very 
least, entitled to a judgment for nominal damages. If 
it be important in India to check any tendency to 
resist the execution of legal process, it is hardly less 
important to maintain the principle that they who 
misuse legal process are responsible for the conse- 
quences of that misuse. 


It has been argued for the Eespondent that the suit 
was properly dismissed, inasmuch as the Appellant 
was by the form of his ])laint limited to the three heads 
of special damage therein laid, and, having failed to 
prove any such special damage, was precluded from 
recovering general damages for the trespass. 

Their Lordships, however, are of opinion, that there 
was evidence in the action on which the Courts below 
might have awarded some damages on account of the 
loss sustained in respect of the manufactured indigo. 
Nor are they prepared to allow that if this had not 
been the case, the Plaintiff could have recovered 
nothing. The plaint might have been more accurately 
diawn, but, substantially, it seeks damages generally, 
as consequent on the wrongful attachment of the 
Factory. The principle ordinarily applied to actions 
of tort is, that the Plaintiff is never precluded from 
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recovering ordinary damages by reason of his failing 

to prove the special damage he has laid, unless the 
speeial damage is the gist of the action. Thus in an 

Plateiff I '^lien the 

amtiff lays special damages, and fails to prove it, he 

as the jury 

think right to give him. It would be otherwise if the 

Zvierrin I" ‘»e present ease 
gist of the action is not the speeial damage, but the 

unlawful attachment; and the Plaintiff would not have 

failed t "™"g. even if he had whollv 

ailed to prove the speeial dama^?e laid. 

Taking this view of the ease, their Lordships feel 
that It IS not desirable to remit the cause for the 
assessment of damages in /«*'<,, since no case has 
been made for taking fresh evidence, and the .Tudge 
below would have only those materials for a ju/g- 
ment which are now before their Lordships. ^ 

They have therefore, determined to take the course 

which was taken by this Committee in the case of 

Ze Breton v. Ennts (4 Moore’s P. C. Cases, 323) 

and to assess the damages themselves. It must be 

confessed that the Appellant has not given the best 

evidence that he could have given on this point He 

might have proved for what the indigo had been' sold, 

and for what it might have been sold if it had not 

been damaged, and had been sold at the proper time. 

Weighing, however, all the circumstances of the case 

their Lordships feel .justified in asse.ssing the damages 
at Es, 500. 

4 ^ 

Their Lordships have felt some difficulty about the 
costs of the Courts below, and those of this appeal. 

The costs of an action in India, particularly the 
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stamp duties payable on the proceedings, depend a 
good deal on the value of the thing claimed. It is 
accordingly the practice of the Courts in India, when 
a Plaintiff has recovered less than he has claimed, to 
apportion the costs in the proportion which the 
amount recovered bears to that which was claimed. 
In the present case there are strong indications of a 
bad feeling between the parties, which, if it prompted 
the original attachment, has probably, on the other 
hand, induced the Appellant to swell his demand 
beyond all reasonable bounds. The evidence affords 
no grounds for a claim for damages amounting to 
the appealable sum of Ks. 10,000; and the amount 
actuallv recovered falls far short of that s\im. Tet, 
nnless the claim had been thns nndnly mapjnified, the 
Appellant could not have appealed to Her ^fanesty. 

In these circumstances, their Lordships think they 
must direct the costs below to be apportioned accord- 
ing to the ordinary course of the Courts below, and 
that they ought not to give to either party the costs 
of this appeal. Tn making the apportionment, the 
Appellant will, of course, receive credit for any costs 
which he may have paid under the decrees re^'ersed. 

The Order, therefore, which their Lordships wall 
humbly recommend Her Majesty to make is, that the 
decrees both of the Siiddcr Court and of the Civil 
Court of Mirzapore be reversed; that the Appel- 
lant be declared entitled to recover damages to the 
amount of Hs. 500; that the cause be sent back to 
the Sndder Court, with directions to enter judgment 
for the PlaintitT for that sum, and to deal wdth the 
costs in both the Courts below' accoi-ding to the 
practice of those Courts in like cases, and that each 
party do bear his owm costs of this appeal. 
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ACCOUNT. 

1. As an account of the mesne profits 
and expenditure by Mortgagees in 
possession was unsatisfactory, an 
account, whether as incidental to 
the question of foreclosure, or re- 
demption ordered to be taken, as 
provided by Ben, Regs. XV. of 
1793, sec. 11, and I. of 1798, 
sec, 3. [Mohun Lall Soolcool v. 
Goluck Chunder - - 1 

2. Held, upon the construction of 
sec, 11, Ben. Reg. XV. of 1793, j 
that tlie production of accounts by i 
a Mortgagee in possession seeking 

to foreclose cannot be called for 

% 

when there is neither plea nor 
proof that the usufruct had liqui- 
dated the principal and interest, 
and where no deposit had been 
made to cover the balance admitted 
to be due. 

X— 74 


The necessity for a Mortgagee in 

possession to produce his accounts 
arises: — 

First, when the Mortgagor has de- 
posited the principal money, leav- 
ing the question of interest to be 
settled by an adjustment of the 
account. 

Secondly, when the Mortgagor has 
deposited all that he admits, or 
alleges, to be due; and 

Thirdly, when he pleads and under- 
takes to prove, that the whole of 
the principal and interest has been 
liquidated by the usufruct of the 
mortgaged premises. [Forhes v. 
Ameeroonissa Begum] - - 340 

3. Where a Defendant refused to 
render accounts, and there was 
eWdence of spoliation of the Bank- 
ing Books, the Court charged him 
with the principal sum for which 
he was accountable, with interest 
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at 12 pc'f ceni. per mensem in lieu 
of the profits he failed to account 

I 

for, {I^atnpcrshod Tewarn/ v. , 
ffhemdntnt Do.ss'j ------ 490 

ACKNOWLEDGM^INT OF 

DEBT. I 

A letter written bv a debtor in answer 
to a demand for payment of a debt 
and interest, in which he promised 
to pay the debt by instalments, and 
bofjgin^ to be let off payment of 
the interest, is an ample acknow- 
ledgment within section 4, of 
the Limitation of suits Act, No. 
XTV. of 1859, to take the case 
out of the operation of that Act, 
[Shah Mul'hun Lnll v. Nawah 
Tmtiozood Dojvlah] .... - 3G2 

ADOPTION. 

By widow after the death of a natural 
son, under a power given by her 
husband in the lifetime of such 
natural son. [^f^tssumat Bhoohun 
Mopee Bchio. v. Bam Kishore 
Acharj Chowdhry] .... 279 

.Src “Evidenct.,*' 5. 

‘‘Hindoo Law/* 1. 

ADVEBSE POSSESSION. 

Sec “Limitation of suits,** 3, 6. 

APPEAL. 

1 . Special leave to appeal was allowed, 
but as no steps wore taken to pro- 
secute the appeal, tlie same was 


dismissed with costs. [froar 
Monee T>ch\Q v. Klicijah Ahdool 
Gunnee] - 59 


2. Leave to appeal granted; but an 

application made ex parte to stay 
the proceedings in the Court 
below pending the appeal, refused. 
\BaJah Perladh Sein v. Baboo 
Bhoodoo Sinph] - - - - 78 

3. Special leave to appeal granted, 

notwithstanding that no applica- 
tion had been made for such leave 
to appeal to tlie Court below, 
upon tlie allegation, that though 
the amount decreed was much 
under the aj>pealnble value, the 
original demand being necessarily 
limited by the jurisdiction of the 
(’ourt in which the suit was origi- 
nally instituted, . yet the subject 
matter at issue exceeded in value 
the ai>i)enlable amount. [Afatta- 
sawmy Jagavera Tettapa Noiker v, 
J’c/ieatrtSHora Erf/m] - - 313 

4. It is not necessary to appeal from 

an Interlocutory Order which does 
not dis])ose of the cause. Such 
Order can be impeached on appeal 
from the final decree. (Forbes v. 
-rlaieerooNis.'io Bepi/m] - - 340 

5. A party is not bound to appeal 
from every Interlocutory Order 
M’hich is a step in the procedure 
that leads to a final decree. Tt is 
open on appeal from such final 
decree to question an Interlocntorv 
Order. (iS/iro/nif/i v. Bomnalh] 413 

APPEALABLE A'ALUE. 

See “ PRACTICF., * ’ 7. 

ABBTTBATION, REFEBENOE 

by covbt to. 

See “Awaed/* 1. 


index. 


ASSESSMENT OF BENT. 

A demand for arrears of rent, at the 
rate fixed by Ben. Beg. XIX. of 
1793, sec. 10, should be preceded 
by a suit for assessment of rent. 
[Mussumat ChundrabuUee Dehia v. 
Lndkhea Dehia Chowdrain] - 214 

ASSETS. 

Government compensation for aboli- 
tion of Pilgrims' tax held to be 
assets, and to be divided among 
the grantee's heirs. [Maharanee In- j 
derjeet Kooar v.M\issumath Ismudh 
Koonwnr] _ , . _ , . 329 1 

ATTACHM^INT. 

See ** Damages." 

AUCTION PURCHASER. 

At Government sale for arrears of 
revenue, power of to cancel leases, 
or enhance rent, under Ben. Reg. 
XI. of 1822, secs. 30, 32 and 33. 
[Banee Surnovwyee v. Maharajah 
Suiteei^chundcr Boy, Bahadoor] 123 
See "Tenure," 2, 3, 4. 
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nomination of them by the Court. 
[Sheonath v. Bamnath'\ - . 413 

2. Aft, No. Xiri. 0^ 1848, is limited 
to Awards made by Collectors, 
under Ben. Regs. VII. of 1822, 
IX. of 1825, and IX. of 1833, 
Mihieh gives (jlie Revenue autho- 
rities judicial power to determine 
questions of possession. [Joxvala 
Bulrsh v. Dhar^tm Singh'\ - .qji 

BOUNDARIES. 

See "Title," 1, 2. 

BURDWAN. 

Chalcaran lands held of tliat Zemin^ 

dary, nature of 
See "Tenure," i. 

BYE-ETL-WUPFA. 


See * * Mortgage, ' ' 2. 


AWARD. 

1. No power is vested in the Court 
of the Civil Judge at Luc^cnow, 
under the provisions of secs. 312 
and 314 of the Code of Civil Pro- 
cedure (Act, No. VIII. of 1859), 
which is in force in Oude, to refer 
the decision of any issue raised in 
a suit to Arbitrators nominated by 
the Court against the protest of 
one of the parties. 

An Award founded on such a refer- 
ence, held on appeal not binding 
on a Defendant and set aside, 
as the parties must either name 
the Arbitrators or consent to the J 


CANCELMENT 

Of tenures on sub-leases by auction 
jnirchasers at Government sale for 
arrears of revenue, under Ben. 
Reg. XI. of 1822, secs. 30, 32 
and 33. [Banee Swrnomoyee v. 
Maharajah Sutteeschunder Boy, 

BaJiadoorJ . _ _ 

See "Tenure," 2, 3, 4. 

CHAKARAN LANDS. 

See "Tenure," 1. 

CHOWKEEDARS, 

Right of appointing. 

See "Tenure," 1. 

CODE OF CIVIL PROCEDURE. 

(Aet, No. VIII., 1859, sees. 

312, 314.) 

See "Award," l, ; 


580 


INDEX. 


COMMISSION. ^ 

See ‘‘ Interest/' 1. 

COMPROMISE 
Of aiiit. 

See ‘'Ra^inamah." ! 

CONDITIONAL SALE. 

I 

See ‘ * Razinamah/ ' 

CONSTRUCTION. 

3. Of Beiu Rog. XXVT. of 1814, 
see. 30, el. 3, rospooting the Court 
recording points. [^fnhun Loll 
Sonl'ool V. Gohiclc Chunder Duft] 1 

2. Chularam land, held not resuin- 

nhle hy Govorninent as Tatuiah- 
(lary lands, under Ben. Rog. I. of 
1793, sec. 8, cl. 4. [JoyJcishen 
Moolerjee v. The Collector of East 
Burdwan] 16 i 

3. Of Act, No. XXIV. of 1837, 
vesting in the Agent of tho Go- t 

I 

vornor of Madras^ judicial and re- i 
venue authority within tho District 
of Gan jam, construction of. j 

Balakrisfuaina PatruUi v. Sree 
Narahia Mardara" Den/] - 60 

« 

4. As to rules of limitation of suits 9 | 

and 14, aiul Circular Order, No. 104 
of 1860, applying to tho Province I 
of Oitde. [Saliyram v. Mhza Azirn | 
AH Bey] ------ 114 ' 

5. Of secs. 5 and 7 Ben. Regs. ! 

XLIV. of 1793, and sec. 41, VIII., 
of 1793, ns to enhancement of 
rent. [Roacr Suntomoyce v. MahO’ 
rajah Suticeschundcr Boy, Baha- 
door] 123 

6. Of Act, No. XVI. of 1853, c. 4, 
as to admission of special appeals 


by the Sudder Dewanny Adawlut, 
[Sci’i'fljp Vijaya Baghunadha Faloji 
Kriainan Gopalar v. Chinna No- 
yana Clietti] • - - 151 

7. Of sec. 16 of Ben. Reg. III. of 

1793, prohibiting Courts enter- 
taining new suits, the merits of 
which have been determined before 
by n Court of competent jurisdic- 
tion. [Shama Parahad Boy 
('hou'dcry v. TTurro Per.'ihad Boy 
Chou'dery] 203 

8. Of see. 2, Act, No. XIX. of 1843, 
respecting registration of deeds of 
mortgage, held to embrace deeds of 
sale or gift. [Sreenanth Bhtitta- 
chargee v. Bamcomul Gungopadya] 

220 


9. Of Ben. Reg. XVIT. of 1806, 

with resj>ect to redemption of a 
mortgage. | Forhe.-i v. .1 meeroonissa 
Begum] - - _ . 340 

10. The Limitation of suits Act, 
No. XTV. of 3859, sec. 1, cl. 9. 
Held not to ni>ply to a suit brought 
in Oude, in 1862. [Shah Mulhun 
T^all v. Xauah Imtiazood Dowlah] 

362 

31. The Court at Luclnou' has no 
power under the provisions of 312 
and 314 of the Code of Civil Pro- 
cedure (Act, No. YIII. of 1859) in 
force in Oude, to refer an issue to 
arbitrators nominated by tho Court 
against the protest of one of tho 
parties. lN/)ro»o//i v. Bammith] 

413 


('OSTS, 

1. Costs of the Respondent ordered 
to be paid out of the sum dopositevl 
by tho Appellant in the Council 
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Office, aud the balance to be paid 
to. the Appellant. [Gour Monec 
Debia v. Khajah Abdul Gunnee] 59 
Upon a reversal of a decree of the 
Sudder Court, costs of the suit 
already paid by the Appellant 
ordered to be refunded, aud the 
Court below directed to deal with 
those costs, aud all other costs, 
including those of the appeal, ac- 
cording to the result of the inquiry. 


in his plaint, his costs in the Court 
beloAv were to be apportioned to 
the amount recovered, aud not to 
the sum claimed. [Mudhun Mohun 
Doss V. Golcul 2 ?ojfs] - - . 503 

CUSTOM OF MEECUANTS 
At Calcutta. 

See Principal and Agent.'' 

DAMAGES. 


\Majah Lelanund Singhs Bahadoor 

V, Maharajah Moheshur Singhj I action of torty the Plaintiff is 


Bahadoor] - 

3. Where a partial alteration was 
made by the appellate Court in 
the decree of the Court below, as 


not precluded from recovering or- 
dinary damages by reason of his 
failing to prove the special damage 
laid, unless the special damage is 
the gist of the action. 


to the rate of interest awarded, 
but in other respects the decree Though a Plaintiff after a wrongful 


was confirmed, both parties were 
directed to pay their own costs of 
appeal. [Murtunjoy Chuclcerbutty 
V. Cochrane] . - . . 229 

4. A slight modification as to the rate 
of interest, held not sufficient to 
deprive the Eespondeut of costs 
of ai)i)eaJ. [Lalta Bunseedhur v, 
Koonxvu'r Bindeseree Dutt Singh] 

454 

5. Directions given in taxing costs to 
disallow all expenses occasioned by 
the insertion in the manuscript of 
unnecessary matters. [Tarahant 
Bannerjee v. Puddomoney Doaeee] 

476 

6. The Plaintiff claimed as damages 
a larger sum than the appellate 
Court awarded. No costs were 
given in the appeal. Held, fol- 
loAving the practice of the Courts 
in Indiaj that as the Plaintiff re- 
covered a less amount than he laid 


distress may have received per- 
mission to use his own property, 
he is neither bound to accept the 
permission so accorded to him, nor, 
if he does not accept it, will he 
lose his right of action. In such 
case he is entitled, at least, to a 
Judgment for nominal damages. 

On appeal, the atipellate Court was 
of oi>imou, that there was evidence 
from which the Court below ought 
to have a^varded damages in respect 
of losses sustained by an illegal 
attachment. As the whole evi- 
deuce was before the appellate 
Court, it was held that there was 
no necessity to remit the case to 
India for re-trial, and the Judicial 
Committee accordingly assessed the 
damages from the materials before 
them. [Mudhun Mohun -Doss v. 
Gokul Doss] 56? 


r 
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DECKNNIAL SETTLEMENT. 

Fixed rent, anterior to. 

See *‘Tknure.'^ 

DEgiSIONS 

Observed ujiou, overruled, &c. 

1. 1’he ease of AU Uosscin v. Badel 

Khan (19th of Mai/, S. D. 

A., N. H'. P.), where it was held, 
tliat there is no difference to be 
made between the innocent pur- 
chaser and one tainted with fraud, 
which had brought about an exe- 
cution sale observed upon and dis- 
sented from. [LoUa Bunscedhur 
V. Koonwitr Bindeacrce Dutt 
Singh] 454 

2. Abraham v. Abraham (9 Moore’s 

Ind. App. Cases, 195) distinguished 
from a case of a Hindoo familv, 
converted to Mahouiodanism, but 
conforming for several generations 
to Hindoo customs and usages, re- 
taining the Hindoo Law of inheri- 
tance. [Jowala Bul’fth v. Dharum 
Singh] ‘ 511 

LECRKE HOLDER. 

Sec “Mortgaui-:,’* 1. 

‘‘PossEasiON.” 

DEPOSIT 

Appellant for costs of appeal. 

See “rKACTicE,” 1. 

DISTRESS. 

Action for alleged distress. 

See Damages.” 

DOUBTFUL TITLE. 

See ” Title,” 1, 2, 3. 


DOWER 

Deed of, providing for an extravagant 
sum; the estate of the deceased 
husband was insuflicient to pay 
the amount. Held that the Court 
at Oude had an equitable discre- 
tion in awarding a reasonable com- 
pensation between the heirs of the 
deceased husband and his widow. 
\Mulh'ah Do Alum Nowab Tajdar 
Bohoo V. Mirza Jehan Kudr - 252 

See ‘ ‘ Mahom edan Law. * ' 

EJECTMENT. 

See “Title/’ 2, 3, 4. 

EQUITY OF REDEMPTION. 

See “MoR'rGAGE.” 

ESTOPPEL. 

Whore there was a fraudulent agree- 
ment between the Mortgagee in 
jmssession and a purchaser at the 
Government sale, both were es- 
topped us against a Mortgagor, 
from relying upmi the illegality of 
their contract. [A'lmvih Sidhvc 
A »rar AUg Khan v. Kajah OJood- 
hgaram Khan] - • . 540 

EVIDENCE. 

1. In a question of disputed boun- 
daries, the onus grobandi lies upon 
the Plaintiff to prove by iudopen- 
dent evidence his right to recover. 
But in circumstances held, that 
the mere failure on the Plaintiff’s 
part to suppose the burthen of 
j»roof cast upon him, as to part of 
the lauds claimed, was not conclu- 
sive us it would be iu ojectmeut) 
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and the case remitted to India for 
further inquiries. [Rajah Lela- 
nund Singh^ Bahadoor v. Mahara- 
jah Moheahur Singh, Bahadoor] 81 
When false Avitiiesses or forged 
documents are produced to support 
a case, such facts naturally create 
suspicion, but if the Appellate 
Court has to deal with a just case, 
tliough foolishly and wickedly at- 

I 

tempted to be supported by false 
evidence, such circumstance will 
not prejudice the judgment on the 
merits, wlien the case is supported 
by independent evidence. 

So ruled, when their Lordships were 
satisfied from the evidence that an 
ancient tenure existed, which was 
endeavoured to be supported by 
a forged document and evidence. 
[Ranee Surnomoyee v. Maharajah 
Sutteeschunder Roy, Bahadoor] 123 
3. Suit by A., to recover real estate 
in the possession of B., and of his 
predecessors, whose title had been 
unchallenged for forty-four years, 
on tho ground that the estate was 
mortgaged only by A.*s ancestors, 
and that B,, and those claiming 
under liim, were only usufructory 
mortgagees in possession. Held, 
that the onus prohandi was on A., 
who could only succeed by the 
strength of his o^vn title, and not 
by reason of the weakness of B. 's 
title. 

If a party put in evidence in sup- 
port of his titld, documents proved 
to be forged, but the other evi- 
dence adduced by him is not im- 
peached, the Court, in rejecting 
the forced documents, ^vill take the | 


unimpeached evidence into con- 
sideration, and if satisfied, adju- 
dicate thereon. [Sevvaji Vijaya 
Raghunadha Valoji Kristnan Gopa- 
far v. Chinna Nayana Chettl] 151 
4. Although ill Indian proceedings 
the presumption in favour of the 
genuineness of documentary evi- 
(leiu-e is very weak, yet there is no 
presumption in favoui* of forgery. 
Thus, when a long series of docu- 
ments are iiroduced, sho>ving a 
reasonable origin of title nearly a 
century ago, a regular deduction 
of that title, and a possession con- 
sistent with it, the evidence of in- 
trinsic improbability must be very 
strong to counterbalance the weight 
of such evidence. [Wise v. Bhoo- 
bun Moyee Debia Chowdrainee] 165 
• In a suit, which involved a dis- 
puted question of fact as to an 
alleged adoption and the due 
execution of a Will, the Court in 
India, disregarding other evidence, 
relied solely upon the evidence of 
a witness examined at the instance 
of the Court itself. The effect of 
the evidence of this witness was to 
show that at the time of the adop- 
tion and execution of the Will, the 
alleged Testator was in a dying 
state, and, although at times roused 
to consciousness, was, from his en- 
feebled mind, incapable- of under- 
standing the acts he was represented 
to liave i^erf ormed : the Court be- 
low, how'ever, upon the evidence of 
this witness, as to his testamentary 
capacity, corroborated, as it thought, 
by a letter of the Avidow of the 
alleged Testator, recognizing the 
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adoption, and by her acquiescing | 
ill the performance of certain 
funeral rights of her deceased 
husband by the supposed adopted 
son, pronounced both tlie adoption 
and the will to be valid. Upon 
appeal, held, that although as a 
general rule, in a question of fact, 
the Judicial Committee were un- 
willing to disturb the judgment of 
the Court below*, yet that as it was 
the duty of the appellate Court to 
w’eigh the evidence and probabili- 
ties, and form an independent judg- 
ment, and taking into consideration 
the evidence regarding the state 
and capacity of the alleged adopter 
and Testator, they were of opinion 
that the evidence relied upon was 
so unsatisfactory, that neither of 
the decrees of the Courts below 
could be supported, and reversed 
the same with costs. {Tayammaul 
v. Sashachalla, Naikcr] • - 429 

EXECUTORY DEVISE. 

Hindoo Law," 1. 

FIXED RENT 

Of lauds held uiiteriur to Deceuuiul 

Settlement. 

See "Tknuhk," 2, 3, 4. 

FORECLOSURE. 

1. The law under the Bengal Regu- 

lations, and practice of the native 
Courts, in foreclosure proceedings, 
reviewed and considered. [Forhes 
v. Ameeroonium Begumj - - 340 

2. The effect of u foreclosure decree 
in the Supreme Court in a mort- 
gage suit between Hindoos is 


e(|uivalcnt to a decree establishing 
proprietary riglit in the Courts 
in the Mo/us/fil in a similar suit. 
(.Vrt«'rt6 Sidhcc Ally Khan 

V. Biijah Ojoodhyaram X/iaH] 540 

See ‘ ‘ Mortgage. * ' 

FORGED DOCUMENT. 

A deed being impeached as being 
forged on the face of it, the case 
was directed to stand over for the 
original document to be transmitted 
from India for inspection at the 
hearing of the appeal. [Ranee 
Surnumoyee v. Alahara Jah Suttees^ 
cfiundcr Roy, Dahadoor] - 123 

See "Evidence," 2, 3, 4. 

FRAUD. 

A Razinamah to compromise a suit, 
and a Bond arising out of the 
same transaction, recognizing a 
right to one-fourth of a TafooA*, 
declared null and void, us having 
been obtained by fraud and in- 
timidation by the manager of the 
Agent's Court at Ganjanij >vho 
used his ofticial character as a 
pressure upon a iicmindar in 
diftieultics in that District, to 
effect from him the execution 
of such instruments. [P<iA*afa 
Balakriatnama Patrulu v. Sree 
Naraina Afardaraz Dei'u] - 60 

Sec "Guardian and Ward." 

"Limitation ok suits," 6. 

FRAUDULENT SALE. 

1. A deed tainted by fraud, though 
registered, is not to be placed on 
the same footing as a bona fid9 
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deed. ISreoianth Bliultacharjee 
V. Ramcomul Gunffopadya] - 220 

2. Where there had been a fraudulent 
sale, under Act, No. I. of 1845, 
by A.j the Mortgagee's representa- 
tive in possession, that Act does not 
apply so as to defeat the Mortgagor’s 
equity of redemption, and that 
the sale is to be considered as a 
private sale, and impressed a trust 

on the estate which passed under 
it. 


Held further, that as there was a 
fraudulent agreement between the 
Mortgagee’s representative in pos- 
session and the purchaser at the 
Government sale, both were estop- 
ped as against the Mortgagor, from 
relying upon the illegality of their 
contract. [Nawah Sidhee Nusur 
Ally Khan v. Rajah Ojoodhyaram 
Kltan] 540 

See Guardian and Ward.” 


GANJAM, 

District of. 

Judicial powers of Government Agent 
under Act, No. XXIV. of 1839. 

See * * J URisDiCTiON. ’ ’ 

GENEKAL DAMAGES, 

Proof of. 

See ” Damages.” 


GUARDIAN AND WARD. 

In 1850, the guardian of a Minor (his 
stepmother) by an Ikrarnamah, 
among other things, charged the 
Minor’s ancestral estate with the 
payment of Rs. 27,000 in favour of | 
X., the amount of his alleged claim 


against the estate, respecting which 
an appeal was then pending, but to 
which estate lie was himself a 
debtor, undertaking at the same 
time to prosecute certain claims 
against J/., L. agreeing to advance 
money for tliat purpose, and to re- 
sist certain claims brought by M. 
against tlie Minor’s estate. In 
I* ebruary, 1851, M., having ob- 
tained judgment against the estate 
for Rs. 20,986, and taken out exe- 
cution thereon, the estate was 
advertised for sale on the 20th of 
that month. To prevent the sale, 
X. advanced the amount of the 
judgment debt, and on the 19th 
of that month commenced a suit 
against the guardian, in which he 
claimed the Rs. 26,986, the amount 
advanced by him, and the Rs. 
27,000 agreed to be paid him by 
the Ikrarnamah, and the further 
sum of Rs, 1,354, alleged to have 
been paid by him for the proceed- 
ings against M., making together 
Rs. 53,341. On the following day 
the guardian filed a confession of 
judgment admitting the debt, hypo- 
thecating the Minor’s estate, and 
undertaking to pay the same by 
instalments, with the exception of 
the Rs. 27,000, at six per cent, 
interest. The instalments not 
being paid, X., in 1853, took out 
execution on the judgment, and 
under the execution put up the 
estate for sale, and became the 
purchaser himself. On the Minor 
obtaining his majority, he brought 
a suit to set aside the sale, im- 
peaching the transaction as fraudU’ 
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lent and collusively obtained by L.] 
from hifl late guardian. The Courts 
ill India set aside the sale upon 
the ground of fraud, and decreed 
the restitution of the estate, with 
mesne profits and damages, subject 
to the repayment, by way of reduc- 
tion of the Rs. 26,986 at five per 
cent. Upon appeal, such decree 
affirmed by the Judicial Committee, 
first, on the ground that the trans- 
action was fraudulent and collusive, 
and prejudicial to the estate of the 
Minor; there being no evidence to 
show the necessity for the guardian 
obtaining the pecuniary assistance 
sought, or to justify her submit- 
ting to L. extraordinary terms 
contained in the Ikrarnamah, by 
allowing, without consideration, his 
doubtful claim against the Minor’s 
estate, to which he really was a 
debtor himself; and secondly, that 
i., who set up the charge, had 
failed to relieve himself of the 
burden which the Hindoo law cast 
upon him, of showing that ho had, 
at least, good ground for supposing 
that the transaction ^vas for the 
benefit of the' Minor’s estate. 

[n setting aside the Ibrarnamah and 
sale, interest was allowed L. on 
the Rs. 26,000 advanced by him, 
at the rate of six per cent, con- 
tracted for in that instrument, in 
lieu of five j)cr cent, aw'ardcd by the 
Sndder Court. \LaUa Biinseedhxvr 
v. Koonwur Bindeseree Dutt Slingh] 

454 

HINDOO LAW. 

1. In the year 1811, O. being child- 
less, executed a deed of Oxioomnltee 


pnttvo (i.e., of permission), by which 
he gave pow'er to his wife, C., to 
adopt a son. He afterwards had a 
son, B., by his wife, C. In 1819, 
two years after his son’s birth, and 
while he was living, G. executed 
tlie following instrument: — “This 
is an Onoojnuttec puttro to the fol- 
lowing purport — Prior to the birth 
of a male child from vour womb, I 
executed in your favour an Otioo- 
miittee puttro on the subject of your 
receiving an adopted son. Subse- 
quently, by the will of God, you 
have given birth to a male child. 
Still, having regard to the future, 

1 have again given you permission. 
If, which God forbid, the male cliild 
of your body be non-existent, then 
you will adopt a son from my race 
or from a different race, for the 
purpose of performing mine or your 
Sradh and other rites, and for the 
Sheba of the gods, and for the suc- 
cession to the Zemiiidarp and other 
pro]»erty, on which, if the adopted 
son be non-existent, which God 
forbid, then you shall, according 
to your pleasure, on failure of one, 
adopt other sons in succession, to 
avoid the extinction of the pindUy 
that dattaka son shall be entitled 

to perform your and my Sradh, &c., 

and of our ancestors.’’ i?,, on 
coining of age, succeeded to the 
ancestral and other estate of his 
father who had died. On B.\<! 
death, childless, his widow suc- 
ceeded as heir to her deceased hus- 
band, taking a vested interest in 
the whole of his estate. Some 
time after R.’.f death, C., his mother. 
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exerdsed the power given her by I Fourthly, consequently, 


the instrument of 1819, by adopt- 
ing a son to G. The Sudder 
Bewanny Court held, first, that the 


that the 
adoption by C. under the Onoo- 

muttee inittro, was void, as the 

power was incapable of execution. 


a mve instrument was of the nature ,Whether, by the Hindoo law, G. 


Of a testamentary disposition, and 
secondly, upon its construction, 
tJiat it created a limitation on 
failure of male issue of the Testator, 
in the lifetime of his wife, to the 
son to be adopted by her as a per- 
sona designata. Upon appeal, such 

decree reversed, the Judicial Com- 
mittee holding: 

First, that the instrument was simply 
a permission to adopt a son, as in 
the absence of any devise it could 
not be considered as of a testamen- 
tary character. 

Secondly, that although a testamen-' 
tary power of disposition by Hindoos 
in the Presidency of Bengal has 
been established by the decisions 
of the Courts, yet -the nature andj 


4 

• ext^t -of such power, so far as re- : 
lates to limitations in tail male, or^' 
executory devises, is not to be re- 
gulated or governed by any analogy, 
to the law of England, which law 
applies to the wants of a state of 
society widely differing from that 
which prevail among Hindoos in 
India, 

Thirdly, that, as an adopted son by the 
Hindoo law takes by inheritance, 
and not by devise, and as by that 
law, in the case of inheritance, the 
person to succeed must be the heir 
of the full owner, B., the son, was 
the last full owner, and his wife 
succeeded at his death as his heir 
to her widow's estate; and 


could have restricted the interest 
of his son B. in his ancestral and 
other estate to a life interest, or 
could have limited it over, if his 
son B. left no issue male, or such 
issue male had failed, to an adopted 
son of his own — Quaere^ [Mns- 
sumat BJwobun- Moyee Dehia v. 
Bam Kishore Acharj OSiowdhry] 

279 

2. An adult brother, a member of a 
joint undivided Hindoo family, in 
consequence of disputes, separated 
from the family. As no regular 
partition of the estate was made, 
the lands remained undivided, and 
each member took his share of the 

4 

rents. After a short separation, 
the brother returned to the family, 
and it' was by a Aeed of Un'gslio- 
puttur, of settlement, agreed that 
the acquisitions made by the etder 
brother during the separation should 
go into the joint funds. During 

the separation the elder brother 
purchased a Butnee Taloolc. Held, 
that the reunion of the brother 
to the family remitted him to his 
former status, as a member of a 
joint Hindoo family, and that he 
was entitled to share in the pur- 
chase, as it must be presumed to 
have been made out of the funds of 
the joint estate. 

The presumption of Hindoo law is, 
that the property not shown to 
be separate is joint, and the ontts 
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prohandi lies on the part)' claiming 
it as separately acquired. \Fran- 
kiahen Paul Chowdry v. Motlioo- 
ramohun Paul Choivdry] - 403 

3. I)., one of live brothers, con- 
stituting an undivided Hindoo 
family, but having no ancestral 
estate, acquired personal property 
with which, with the aid of his 
brothers, he established and carried 
on a banking business at five dif- 
ferent i)laces. Such eircumstanoes, 
under the general principles of 
Hindoo law, held to constitute a 
joint family property in which the 
brothers were entitled to share. 

The burden of proof that such was 
only an ordinary partnership, and 
not a jointly acquired family pro- 
perty, lies on the party claiming it 
to have been separately acquired. 

Ordinary co-partuership property is 
not subject to tho rule of Hindoo 
Law, w'hich excludes a widow from 
the succession at her husband ’s 
death to a share of the joint pro- 
perty of an undivided family. 
[lianipcrshad Tcivarry v. Shcochurn 
Doss] 490 

4. The general rule, that possession 
of one member of a joint Hindoo 
family is the possession of all other 
members, does not apply where the 
party claiming has been clearly 
excluded from the family. [Jotea/a 
Buksh V. Dharum Singh] • 511 

INJUNCTION 

To restrain Lessor receiving rents. 

Sec ‘‘Lease.'' 


INTEREST. 

1. By an agreement between Princi- 

pal and Agents, 10 por cent, was 
to be allowed as commission. The 
Sncldcr Court, under Act, No. 
XXXir. of 1839, allowed 12 per 
cent, per annum from the date of 
the suit, on the amount found due 
to the Agents: such rate of inte- 
rest disallowed on appeal, as that 
Act does not apply to an agreement 
between parties regulating the 
amount of interest. [Jfwrtanjoy 
Chuckerbutty v. Coclru/ic] - 229 

2. In setting aside an Ikrarnamah 
and sale, interest was allowed to L. 
on Rs. 20,000, advanced by him at 
the rate of six per cent., contracted 
for in that instrument, in lieu of 
live per cent, awarded by the lad- 
der Court. [Lulla Bunscedhur 

, V. Koonwur Bindeserec Dutt Singh] 

454 

3. Interest at 12 per cent, per nteu- 
sum charged in lieu of profits, 
which a party failed to account for. 

[A'anipcrs/iUti Tewarry v. Shcochum 

490 

INTJiKLOt'UTOliY OKDEB, 

Appeal from. 

See “Api*eal," 4, 5. 

intimidation 

Fraud and pressure by Government 

Olhccr to induce a party to execute 
deed. 

See ‘ ‘ Fraud. ' ' 

JOINDER 
Of parties. 

See “Pleading/' 4, 
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JOINT HINDOO FAMILY. 

See ^‘Hindoo Law/’ 2, 3, 4. 

JUDICIAL SALE. 

See ‘^Guardiak and Ward.” 
^'Mortgage/’ l. 

” Possession.” 

JURISDICTION 

In the District of Ganjam, situate in 
a remote part of the Presidency of 
Madras, the administration of jus- 
tice is by the Act of the Legisla- 
tive Council of India, No. XXIV. 
of 1839, vested in an Officer caUed 
The Agent of the Governor of 
Madras,** who exercises both judi- 
cial and revenue authority within 
the District. The Court there 
established is not subject to the 
Madras Regulations applicable to 
the ordinary Tribunals. In these 
circumstances it was held that it 
was not to be expected that the 
proceedings before such a Court 
should be conducted mth all the 
attention to technical rules ob- 
served in the Regular Courts in 
Madras; and, therefore, that it 
was sufficient if the proceedings 
had been such, in point of form, 
as to enable each party, fairly to 
bring forward and establish his 
case, and the decision of the 
Agent consistent ^vith law and jus- 
tice. [Palcala Balalcristnama Pa- 
irulu V. Sree Naraina Mardaras 
J?evu] - 60 

See “Practice,” 8. 

S £ 


LACHES. 

See “Practice,” 8. 
LEASE. 

the lessee for a term of a Zemin- 
dary, brought a suit against R., the 
lessor, to prevent R. interfering 
with his possession, which he had 
under the lease granted to him 
by R., in consideration of certain 
pecuniary advances made by him 
to R. The relief sought was, in 
effect, an injunction to restrain R. 
from collecting the revenue of the 
Zemindary. The defence set up 
by R. in his answer was, in sub- 
stance, that the lease was an exe- 
cutory contract, and, being without 
consideration, could not be en- 
forced; and was moreover void for 
maintenance, by reason of a subse- 
quent agreement for the advance 
of a sum of money to carry on 
a suit, which agreement had not 
been carried out. The Judge of 
the Civil Court adopted this view, 
and held the lease void. The 
I Court of Madras, on appeal, 

; treated the case as a suit for spe- 

I 

j cific performance, and decreed exe- 
, cution of the lease. Upon appeal, 

, the Judicial Committee sustained 

' the decree as to possession under 

% 

I the lease; but as it appeared from 
the evidence questionable whether 
the transaction in respect of the 
lease did not really operate only as 
a loan, and as a right to redeem 
might exist, the affirmance was 
made with a declaration, that it 
was to be without prejudice to the 
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I'laiin (if any) of B., to which he 
jniglit be entitled, and to any 
question which might be raised as 
to the amount actually advanced 
by A. to B. \Eamnla Xaicken v. 
PitcJiacootti/ Cheti i/j - ~ 386 

iSec “Limitation or suits/' 3. 

“Tenure/' 2. 

LEX LOCI 

Of the Province of Oude. 

Sec “OUDE. “ 

LIFE ESTATE. 

Whether i>y Hindoo law a Testator 
can restrict liis son to a life estate 
ill tlie ancestral property, or limit 
it over? Bhoohum 

.\foi/cc J)cbia v. Bam KUshorc 
Acharj Chotedhry] - - - 279 

LIMITATION I 

I 

I 

I 

Hy Will of estate of a Hindoo in tail 

male. 

Sec “Hindoo Law," 1. 

LIMITATION OF SUITS. 

I. By sec. 9 of the Limitation Rules 
for the guidance of Civil Courts in 
OudCy as explained by the Circular 
Order of the Judicial Commis- 
sioner, No. 104 of 1860, the limi- 
tation of suits is fixed for three 
years in “suits for money lout for 
a fixed period, or for interest pay- 
able on a specified date, or dates, 
or for breach of contract, unless 
there is a written engagement 
or contract, and where Registry 
Oftices existed at the time such 


engagement was registered, w’ithin 
six months of its date." That 
section held not to apply in the 
case of a Bond executed in 1855, 
before the annexation of Oude, 
when there was no Registry at the 
place it was made, and sued for 
in I860, such transaction falling 
within section 14 of that Circular 
Order, where the period of limita- 
tion is, six years for “all suits on 
Bonds registered within six months 
of their date, or on Bonds formally 
attested when there was no means 
of registry, and all other suits for 
which no other limitation is ex- 
pressly provided by these rules;" 
and a decree of the Judicial Com- 
missioner of Glide, holding that a 
suit on the Bond was barred by 
the three years' limitation, pro- 
vided by section 9 of the rules, 
reversed on appeal. 

Quaere, whether the rule of limita- 
tion, as a bar to the suit, can be 
entertained without being pleaded. 
\SaUtnam v. Mirza A^im Ali Beg\ 

114 

2. A sale took place in 1833. Pos- 
session of the MoiKahit was taken 
from the purchaser in 1841, who 
shortly afterwards died, leaving a 
uidow, who under a power from 
her deceased husband adopted an 
infant son. In 1853 she instituted 
a suit for the recovery of the 

Held, that the death of 
the purchaser and minority of the 
heir took the case out of the Ren. 
Reg. of Limitation, III. of 1793. 
I ir isc V. R/»oo6m4 Moyec Vehia 
Chou'draince] 165 
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o. By a Pottah, in the nature of a 

lease in perpetuity, granted by an 
ancestor of A., in the year 1796, to 
the ancestor of B., of a piece of 
iand, B. and his heirs were to 
enjoy a house built thereon, in 
consideration of setting up an idol 
m the house, mthout payment of 
rent. Upwards of sixty years 
after the date of this grant, during 
which period the idol remained and 
its worship uninterruptedly con- 
tinued, no rent having been paid 
by tlie grantee or his heirs, A., 
without any demand for rent, or 
bringing a suit for assessment of 
the property, brought a suit against 
B. to recover six years' arrears of 
rent for the house, at the rate 
fixed by Ben. Reg. XXX. of 1793, 
sec. 10. Held, reversing the decree 
of the Siidder Court, that B., and 
those' under whom she claimed, 
having been in undisturbed posses- 
sion, and the cause of action having 
arisen sixty years before the insti- 
tution of the suit, such suit was 
barred by el. 3, sec. 3, of Ben. 
Reg. II. of 1805. 

Held further, that while that clause 
takes away the cognizance by any 
Court in Bengal of a suit, if the 
cause of action should have arisen 
sixty years before the institution 
of the suit, it distinguishes between 
the effect of the twelve years’ 
limitation and that of sixty years, 
by precluding all inquiry into any 
original defect in the title under 
which the possession for the latter 
period obtains, and made it, in 
effect, unavailing to show that the 

6 S 2 


591 

possession of A. commenced under 

a grant made null and void by the 
Regulation of 1793. 

I Wliether the twelve years’ limita- 
tion provided by the Beii. Reg. II. 
sec. 3, cl. 1, of 1805, can be held 
applicable to such a suit. Quaere^ 
Sembfe. That to maintain such an 
action, a demand for arrears of rent 
should liave been preceded by a 
suit for assessment of rent under 
Ben. Reg. XIX. of 1793, sec. 10. 
[Mussumut Chundiabullee Bebia 
v. Luckhea Bebia Chowdram] 214 
3. The Limitation of suits Act, No. 
XIV. of 1859, sec. 1, cl. 9, limits 
the right to recover money lent, or 
interest to three years, from the 
time when the debt became due, 
unless there is a written engage- 
meiit to pay the money lent or 
interest. By section 24 of that 
Act, it is provided that such 
Act should not take effect in 
uon-ReguIation Provinces, until it 
shall be extended thereto by pub- 
lic notification by the Governor- 
General in Council, and, when 
extended, all suits within such 
Province which shall be pending 
at the date of such notification, 
or sliall be instituted within the 
period of two years from the date 
thereof, shall be tried and deter- 
mined as if the Act had not been 
i^assed. This Act was not ex- 
tended to the Province of Oude 
until J uly, 1860. In a suit 
brought in January, 1862, to 
recover a balance of money lent 
with interest, the last advance of 
which was made more than three 


592 


INDEX. 


vonrs before the commoncoment 

of the suit, it was held by the 
roiirts in Ouilc to operate as a 
bar to the suit. Upon appeal, 
such finding reversed, as it fell 
within the exception provided by 
that section, and was to be de- | 
termined as if the Act had not 
been passed. 

A lettcT wriltcu by a debtor in answer 
to a demand for payment of a 
debt and interest, in which he 
promised to pay the debt by in- 
stalments, and begging to be let 
off payment of interest, is an ample 
acknowledgment within section 4 
of the Limitation of suits Act, 
No. XTV. of ]85n, to take the case 
out of the operation of that Act. 
[iViah LnN v. Nawah 

'Tmtiatood Dowlah] - - 362 

4. In 1814 a litigation commenced 
between a Zemindar and his ten- 
ants, called the MoonshceSt by 
reason of the Zemindar dis- 
possessing them of lands held 
under a jote tenure. A decree 
was made in favour of the ^foon^ 
shecs^ when the Zemindar assessed 
the jote lands at a rent. The rent 
fell into arrear, and under a decree 
the Jote lands were, in 1830, sold 
in satisfaction of the arrears and 
purchased by J. The docree-pur- 
chasor was put in jiossession in 
1830. There was another suit 
pending between the Moonsheca 
and their mortgagee, in which a 
question arose whether those jote 
lands were included in the mort- 
gage, which was decided in favour 
of the mortgagee in 1841, but J., 


the then jote tenant, was no party 
to that suit, and continued in pos- 
session of his jote lands. Disputes 
arose between the mortgagee and 
J., the jote tenant, and by an Order 
of the Sadder Court made in 1845, 
the Jote lands were ordered to be 
)mt in possession of the mortgagee. 
In 1856 a suit was brought by J.*3 
representative to set aside that 
Order and to recover possession 
of the jote lands. The Courts in 
India held that there had been 
adverse possession from 1841, and 
that the suit was barred by Ben. 
Reg. III. of 1793, see. 14. Upon 
apiu'al held: that as the jote 
tenant, was not a party to the suit, 
under which the decree was made 
in 1841, the decree was not bind- 
ing (»u him or those deriving title 
througli hiin, and that the suit was 
not barred by eftluxion of time by 
the Regulation, ns the cause of 
action only arose in 1845. [Taro- 
Ana/ Bannerjee v. Piiddomonet/ 
Dossee] 47 O 

5. Act, No. XIIT. of 1848, is limited 
to Awards made by Collectors under 
Ben. Regs. A’ll. of 1822. IX. of 
l82o, and IX. of 1833, which gives 
to the revenue authorities judicial 
power to determine questions of 
possession, and the right of appeal 
from such Award is subjected to 
three years ’ limitation. 

The general rule, that the possession 
of one member of a joint Hindoo 
family is the possession of all other 
members, does not apply where tbe 
party claiming has been clearly ex- 
cluded from the family. In such 
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a case the possession is adverse, 
and under tlie general law of limi- 
tation the time will run from such 
adverse possession. [JowaJa BuTcsh 
V. Dhantm SingJi] . . . gjj 

6. A decree of foreclosure made in 
1847 by the Supreme Court at 
Calcutta was irregularly obtained. 
The mortgagees sold the mortgaged 
estate to A, who, in execution of 
the decree of foreclosure, which he 
had also purchased, dispossessed 
the mortgagor. The mortgagor in 
1848 filed a Bill in the Supreme 
Court to set aside the foreclosure 
decree, and to redeem the mort- 
gaged estate. A. was a party to 


redemption, charging generally the 
uhole transaction as between the 
-Mortgagees, the purchaser, and 
subsequent alienees to have been 
collusive and fraudulent. The 
Defej.dant denied collusion or 
fraud, and pleaded in bar: first, 
tlie Aft No. I. of 1845, sec. 24, 
requiring the suit to be brought 
within one year of the Government 
sale; secondly, the general law of 
Limitations, Ben. Reg. ITT. of 
li93, sec. 14, the suit not having 
been brought within twelve years 
from the time when the cause of 
action accrued. Hold by the Judi- 
eial Committee; 


that suit, but, pendente lite^ having p* 

wilfully suffered the estate to c„n ? ’ of the Supreme 


wilfully suffered the estate to fall 
into arrears of Government revenue, 
entered into an agreement ^vith 
M.f whereby it was agreed that M, 
should bid for the estate when sold 
by auction at a sum less than 
its actual value. At the Govern- 
ment sale M. purchased the estate 
Sencmee^ and it was subsequently 
assigned to other alienees, Benamee^ 
At the time of the sale to M,, the 
suit for redemption by the mort- 
gagor was pending, and the Court 
afterwards set aside the decree of 
foreclosure, and thereby made the 
estate in the possessioii of A., 
under his title from the mort- 
gagees, subject to the equity of 
redemption of the mortgagor. A 
plaint in the nature of a supple- 
mental suit Avas filed in I860 by 
the Mortgagor in the Court of the 
District Avhere the estate was situ- 
ate, for possession consequent upon 


Court, setting aside the foreclosure, 
placed the possession of A. upon 
the footing of a Mortgagee in pos- 
session, and that from that time 
his title and his possession were 
in privity with the mortgage title, 
and no longer constituted such aii 
adverse possession as could be 
pleaded in bar to the suit, under 
^en. Reg. III. of 1793, sec. 14. 
[Kawah Sidhee Nmur Aily Khan 
V. Bajah Ojoodhyaram Khan] 540 

madras regulations. 

Held, not applijdng to proceedings 
before the Tribunals established 
by Act, No. XXIV. of 1839, in 
the District of Ganjam. [Palcala 
BaJalristnama Patrnhi v. Sree 
Xaraina Mardarm Bevu] _ 60 


X— 76 


MAHOMEDAN LAW. 

The Punjab Code of 1854, cl. 10, 
sec. 6, declares, that:— ^‘By the 
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Hindoo and Mabonicdan law, the 
(lower of a married woman, if not 
entirely paid up at the time of 
marriage, is claimable by her at 
anv subsequent time, and especially 
in the event of a divorce. Among 
Mahomedans it is usual, as a safe- 
guard against capricious divorces, 
to stipulate for an amount of dower 
far beyond the means of the bride- 
groom to pay. Such contract, if 
enforced by a Court, would ruin a 
Defendant who has divorced his 
mfe, without reflecting on the 
t ^ 1 0 which he was subject. 

Still, although the full amount 
need not be decreed, yet, in the 
event of a divorce without a valid 
cause, heavy damages will be 
.awarded to the \\dfe in proportion 
1 (» the means of the husbnud:’* 
and the 11 th section declares, that 
in the event of the husband’s death, 
*‘tlu' dower is treated as a debt, 
and takes precedence of the claims 
of hoirs, but not of other debts; 
it stands on the same footing with 
them. In this case, the Court 

would possess the modifyiug power 

of clause 10 , and award to the 
widow a fair sum, with reference to 
the assets of the estate and the 
circumstances of the heirs.” 

A Mahomedan of the Soonee sect, 
domiciled in Oude, and a member 
of the Royal family there, on his 
marriage, by a deed executed in 
the year 1838, settled a crorc of 
rupees by way of dower. This 

dower was not doinnnded during 

the lifetime of the husband, but at 
his death, which event took place 


after the annexation of in 

1856, the widow claimed the whole 
amount, although it would exhaust 
the entire property of the settlor, 
and totally exclude his heirs from 
succeeding to any part of his estate. 
The Judicial Commissioners of 
Oudr applied the provisions of the 
Punjab Code to the case; and 
hold, that according to that Code 
the deed was to be construed to 
mean, not the absolute sum settled 
for dower, which was from the 
position of the settlor an extrava- 
gant dowry, but an adequate pro- 
vision for his wife; and directed 
the estate of the husband to be 
dirided in moieties between the 

widow and the husband’s heirs. 
X'pon ai»peal, such decision affirmed 

t by the Judicial Committee, who 

i held, 

I First, that the Commissioners were 
right in applying the Fi/nyrth Code 

I to the case; and 

i 

Hecondly, that the Commissioners, 
under that Code, properly exer- 

I 

! cised their discretion in making an 

I ocpiitable division of the estate of 

I 

. the husband between the widow 
and the heirs. [Mulkah Do *4lMm 

Nou'ab Tajdav Bohoo v. Jfirja 

Jehan Kudr] .... 050 

MAINTKNANCE 

1 

Of Hindoo widow. 

Sec ” Widow,” 3. 

I 

i 

MALGUZARY. 

See “Tenure,” 1, 
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MANAGER. 

Power of to charge Minor *s estate 
See ‘‘Guardian and Ward." 

marriage. 

Sec “Mahomedan Law." 

MESNE PROFITS. 

Sec “Account." 

MINOR. 

Sec “Guardian and Ward." 

:^^S JOINDER. 

See “Pleading," 4, 5. 

mocurrery. 

See “Tenure," 3, 4. 

mortgage. 

L When the account of the mesne 
profits and expenditure by the 
mortgagees in possession are un- 
satisfactory, an account, whether as 
incidental to the question of fore- 
closure or redemption, is to be 
taken, as provided by Ben. Regs. 
XA . of 1793, see. 11, and I. of 
1798, sec. 3. 

If the interest of the Mortgagor in 
the mortgage estate has been sold 
under a decree, and the sale takes 
place before the notice to foreclose 
was filed, such notice, to be effec- 
tual, must be served on the pur- 
chaser or decree-holder. [Mohun 
Lall Soohool v. Goluck Chunder 
Dutt] ------- 1 

2. Anterior to the year 1806, the 
rights of a holder of a Bi/e-hil’WuJfa 
(Conditional sale) were enforceable 


i according to the strict terms of the 
agreement. It was then necessary 
to pay the amount Avhen due. By 
Ben. Reg. XVII. of 1806, a modi- 
fication of this strict rule of 
the rights given to the holder of 
such a contract was introduced. 
Tlie 7th section gives the Mort- 
gagor a right of redemption ^vithin 
one year after an application by the 
Mortgagee to the Court under the 
Stii section of that Regulation. 
After sucii an application the Mort- 
gagor must either pay or tender the 
money lent, or the balance then 
due, if any part of the principal 
has been discharged, and if the 
Mortgagee has not been in posses- 
sion, any interest that may be due, 
or lie must make a deposit pursuant 
to Ben. Reg. I. of 1798, sec. 2. 

The general effect of these Regula- 
tions is, that if anything be due on 
the mortgage, and the Mortgagor 
make no deposit, or an ijisuflScieut 
one, the right of redemption is gone 
at the expiration of the year of 
grace. But the title of the Mort- 
gagee is not completed, he must 
bring a suit to recover possession, 
if he is out of possession, or obtain 
a declaration by the Court of his 
title, if he is in possession, and in 
that suit the Mortgagor may contest 
the validity of the Conditional sale, 
or the regularity of the proceedings 
taken under Regulation XVIT. of 
1806, in order to make it absolute, 
or he may prove that nothing is 
due, or that the deposit is sufiScient 
to cover what is due; but the issue, 
so far as the right of redemption is 
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coiipeniod, will be whether anything 
remained due to the Mortgagee at 
tlie end of the year of grace, and if 
so, whether the necessary deposit 
had been made. If that is found 
against the Mortgagor, the right of 
redemption is gone. [Forbes v. 
Amrrronnissn Fetjuin] - - 340 

See “Limitation of suits, “ fi. 

MOltTOxAGLE IN POSRERRTON. 
See “Mortgage.” 

“Title,” 3. 

MOUROOSEE ISTEMRAREE. 
See “Tenure,” 2. 

MULTTPARTOURNTISS. 

See “Pleading,” 4. 

ONOOMUTTEE PTJTTRO 
(Permission to adopt). 

See “Hindoo Law,” 1. 

ONUS PROBANDI 

Lies on a member of a Hindoo 
family claiming property as sepa- 
rately acquired to establish that 
fact. [Pranlisheii Paul Chowdry v. 
Mothooramohun Paul Chowdry] 

403 

See “Hindoo Law,” 2, 3. 
“Tenure,” 4. 

“Title,” 2, 3, 4. 

OUDE. 

Lex Lori of the Province of Oude. 
The principles of law ns well as the 
rules of procedure of the Punjab 
Code of 3854, were introduced 


into Oude in 1856, on its annexa- 
tion to the British Crown, to be 
adopted as the basis of the adminis- 
tration of the law in that Province, 
and to be applied so far as they 
appeared to the Judicial Commis- 
sioners ai)pointod for the adminis- 
tration of justice there, not to be 
unsuited to the circumstances of 
the country, except so far as they 
were founded upon local custom, 
varying the general law, whether 
Hindoo or Mahomedan, when the 
Code was not to be applied to 
Oude. [Mullah Du Alum Kowab 
Tajdar TSohoo v. Mirc^a Jehan 

Kudr] - 252 

See “Award,” 1. 

“Limitation op suits,” 3, 3. 

‘ * AFahom edan Law. ’ ' 

PARTIES TO SUIT. 

If the interest of the Mortgagor in 
the mortgage estate has been sold 
under a decree, and the sale takes 
place before the notice to foreclose 
was filed, such notice, to be effec- 
tual, must be served on the pur- 
chaser or decree-holder. [Jfo/iiai 

Loll Sookool V. Goluck Chunder 
Dutt] ^ 

See “Ple.-vding,” 4, 5. 

partnership. 

See “Hindoo Law,” 2, 3. 

PARTITION. 

See “Razinamah.” 

PERPETUAL SETTLEMENT. 

See “Tenure,” 4, 
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pleading. 

L Technical rules not to be strictly 
observed in proceedings before the 
Judicial Agent of the Madras 
Government at Ganjam, [Pama 
^alahristnama Patrulu v. Sree 
^araina Mardaraz Pevu] ~ 60 
2. Quaere, whether the rule of limita- 
tion in Oude, sec. 9 of Limitation, 
rules for the guidance of the Civil 
Courts, as a bar to a suit, can be | 
entertained without being pleaded. 
[Saligram v. Mirza Azim AU Beg] 

114 

3. Plea in bar, under Ben. Reg. III. 
of 1793, see, 16, to suit, on the 
ground of res judicata. [Shama 
Purshad Boy Chowdery v. Burro 
Purshad Boy Chowdery] - - 203 

4. A summary suit was brought by 
-4* against B., to recover arrears of 
rent of certain Mouzahs alleged to 
be held by B. under a lease and 
Bahooleat. The defence by B. to 
the suit was a denial that the latter 
instrument had been executed by 
him, and he set up a title to the 
Mouzahs as being Bhalcee Birt 
tenure. The Deputy Collector 
before whom the suit was tried, 
doubted the execution of the 
Kahooleat by B., and dismissed 
the suit. A. then brought a 
regular suit against B., seeking, 
first, to establish his proprietary 
fivie to the Mouzahs as Zemindar, 
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nonsuited A. and dismissed the 
suit for multifariousness and mis- 
joinder. Such decree reversed on 
appeal by the Judicial Committee, 
as, by the rules of pleading in 
India, a claim for rent in arrear, 
and to remove doubts in A.’s title 
as Zemindar to lease to B., as 
raised by the defence, is not’ ob- 
jectionable on the ground of mul- 
tifariousness, but can be included 
in one plaint. [Maharajah Ba- 
jundur Kishwur Sing, Bahadoor 
V. Sheopursun Misser] - , 43g 

5. A decree of the Sudder Court 
held, that although the title set up 
by the Plaintiff might be wholly 
bad, yet that a party Defendant 
with whom the Plaintiff had by 
a deed of Solunamah, or compro- 
mise, agreed to divide the estate, 
was entitled, and on that ground 
decreed possession. Such decree 
reversed on appeal, as the effect of 
the decree would be (1) to defeat 
the Defendant's possessory title 
without giving him an opportunity 
of contesting the title of the party 
by whom he is turned out of pos- 
session, and (2) as it was a vio- 
lation of legal principles which 
protect possession, and of justice 
which regulate the joinder of par- 
ties and the union of titles to sue 
in one suit. [Jowala Bulcsh v. 
Dharum Singh] - - - 5 li 


seoondly, to set aside the summary I G. By the procedure of the Courts in 

n A _ A J ^ ^ ^ M I T iM ^ A A ^ ^ ^ ^ A - 


award j and thirdly, to recover 
arrears of rent under the lease 
and Kahooleat, when B. raised 
the same defence as in the sum- 
iaary suit. The Sudder Court 


India, the Courts are bound to pro- 
ceed according to the facts alleged 
in the plaint, and not to refuse to 
try issues of fact upon the merits, 
on the ground of the legal effect 
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of the facts alleged in the plaiut. 
[Nawab Sidhee Nuzur Ally Khan 
V. Rajah Ojoodhyaram Khan\ 540 

POINTS 

Recorded by the Court. 

The provisions of Ben. Reg. XXVI. 
of 1814, sec. 10, cl. 3, directing 
the Court to lecord the points at 
issue, are imperative and must be 
strictly observed. 

Where, therefore, in a suit to recover 
lands ill possession, as the Plaintiff 
alleged, of the usufructuary Mort- 
gagees under a goiiditioual sale, the 
substantial question raised by the 
answer was, whether certain fore- 
closure proceedings under Ben, 
Reg. XVII. of 1806, sec. 8, taken 
by the Mortgagees, effectually 
barred the equity of redemption, 
but the Judge of the Court of 
First Instance did not record that , 

I 

point; upon appeal, the case was i 

• remitted by the Judicial Committee 
to India, with directions that the 
question of foreclosure should bo 

1 

tried upon an issue regularly 
settled. [Mohun Lall Sookool v. 
Oohtck Chvnder DxUt] - - 1 I 

4 

I 

POSSESSORY TITLE. 

It is essential that a Claimant seek- 
ing to oust a party in possession of 
an estate, should establish bis o\yx\ 

I 

right to the estate, and not relyj 
upon the failure of the title im-| 
peached. 

A decree of the Sudder Court held,^ 
Unit although the title set up by 
the Plaintiff might be wholly bad. 


yet that a party Defendant with 
whom the Plaintiff had by a deed 
of Solnnamah, or compromise, 
agreed to divide the estate, was 
entitled, and on that ground decreed 
possession. Such decree reversed 
oil appeal, as the effect of the 
decree would be (1) to defeat the 
Defendant's possessory title with- 
out giving him an opportunity of 
contesting the title of the party by 
whom he is turned out of posses- 
sion, and (2) as it was a violation 
of legal principles which protect 
possession, and of justice which 
regulate the joinder of parties and 
the union of titles to sue in one 
suit. \Jowala Bnksh v. Dhanitn 
Sintfh] 511 

POSSESSION. 

It is the practice of the Courts in 
India not to give possession under 
u judicial sale by removing one who 
is in possession under an apparent 
bona fide title. As a debtor can 
only assert his title to possession 
by a suit, so a decree-holder w'ho 
derives his title through him must 
assert his title by regular suit. 
I Tarakont Bntnxerjec v. Puddomoney 
Doaaec] 470 

See **Lkase.” 

* ‘ Limit.vtion or suits/* 3. 

“Practice,*’ 5. 

“Titi*e,“ 1, 3. 

POTTAH. 

See “Lease.** 
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PRACTICE. 

1. Upon special application, permis- 
sion to appeal was granted in De- 
cemher^ 1860, upon condition of 
the Appellant depositing with the 
Registrar of the Judicial Com- 
mittee of the Privy Council the 
sum of £300, for costs. The re- 
cord was transmitted from India, 
and the Respondent brought in his 
printed case, but ffhe Appellant, 
though served with a peremptory 
notice, did not lodge his case or 
take any other step in the matter. 
In such circumstances, on applica- 
tion by the Respondent, the appeal 
was dismissed, and the Respon- 
dent's costs directed to be paid 
out of the sum deposited in the 
Council office, the balance to be 
returned to the Appellant. [Gour 
Monee Dehia v. Khajah Abdool 

Gunnee] 59 

% 

2. By a decree of the Sudder Court 
at Calcutta, a suit was remanded 
to the Zillah Court, to be tried de 
novo. An appeal to England from 
this decree was refused, but upon 
special application was admitted 
by the J udieial Committee of the 
Privy Council ; whereupon the 
Appellant applied to the High 
Court at Calcutta to stay proceed- 
ings pending the appeal to E7ig~ 
land, on the ground, that the 
decision of the appellate Court 
would govern the question at 
issue, which application that Court 
refused. The Appellant then pre- 
sented a petition to Her Majesty in 
Council, and applied ex garte for 
the same relief, but the Judicial 


Committee, in the Respondent's 
absence, refused to make any order, 
though without prejudice to the 
Petitioner 's f urtlier application 
when he had served the Respondent. 
\Eajah Perladk Sein v. Baboo 
Bhoodoo Singh] - • - - 78 

3. Upon a reversal of a decree of 
the Sudder Court, costs of the suit 
already paid by the Appellant 
ordered to be refunded, and the 
Court below directed to deal with 
those costs and all other costs, in- 
cluding those of the appeal, accord- 
ing to the result of the inquiry. 
[Baja/i Lelanttnd Singh, Bahadoor 
V. Maharajah Moheshur Singh, 
Bahadoor] 

4. A document being impeached, as 
being forged on the face of it, the 
ease was directed to stand over for 
the original, document to be traus- 
niitted from India for inspection 
at the hearing of the appeal. 
[Bnnee Surnomoyee v. Maharajah 
Sutteeschvnder Roy, Bahadoor] 123 


5. Within six months after decree and 
prior to the admission of an appeal 
therefrom to England, the Sxidder 
Dewanny Court, upon an ex parte 
application, without notice, issued 
ail execution Order, putting the 
decree-holder in possession. This 
was done without calling for secu- 
rity, as provided by sec. 4, Reft. Reg. 

I. of 1797. The Appellant, 
on the admission of the appeal, 
applied to the Sudder Court for 
security from the party in posses- 
sion pending tlie appeal, but that 
Court held that as the decree- 
holder was in possession under an 
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execution Order, ^vl^icll could not [ 
be appealed froni, tliey had no 
po^vel■ to iiitort'ere. On petition, 
tlie Judicial Committee, in the cir- 
cumstances, and upon affidavit of 
waste, made an Order, declaring 
that it was competent to the Sudtler 
Court to rc<piire security to be 
given for protection of the proijerty 
pending the apjieal, notwitlistaiid- 
ing execution of the decree had 
issued, and gave permission to the 
Appellant to ai)])ly to the Sitddcr 
Court with an intimation of that 
opinion. [d/aii.sumnt Jariut-ooJ-\ 
Butool v. Muasumat Iloscince 

196 

G. Where a partial alteration was 
made by the appellate Court in tlie 
decree of the Court below, as to 
the rate of interest awarded, but 
in (tthcr respects the decree was 
affirmed, both parties were directed 
to pay their own costs of appeal. 
[Murtunjoi/ CUuckerhuity v. Cock’ 
yanc] 229 

7. ypecial leave to appeal granted, 
notwitlistanding that no application ' 
liad been made for such leave to 
the Court below: upon the alle- 
gation, that tliough tlie amount 
decreed was made under the ap- 
pealable value, the original demand 
being necessarily limited by the 
jurisdiction of the Court in which 
the suit was originally instituted, 
yet the subject-matter at issue 1 

I 

exceeded in value the appealable i 
amount. [^luliinowjui/ Jg(J(ivcyci 
Y ettapa Naikcr v. 

Ycttia\ 313 

8. Apf>licatioji to stay proceedings in 


a cause in which an appeal from 

an Order in the nature of an inter- 

# 

locutojv Order is pending before 
Her Majesty in Council, ought 
satisfactorily to show that a serious 
injury will be the result to the 
party applying, unless the delay 
asked for be granted, and that the 
party applying lias eoine promptly 
to make the application. 

Where, therefore, an Appellant from 
an Order of tlie High Court of 
.Judicature which remitted a cause, 
appealed to that Court from the 
ZUhiii Court, back for the trial of 
issues framed in accordance with 
tlie provisions of Act, No. VIII. of 
1851), sec. 139, having failed in 
obtaining an Order from the High 
Court to stay proceedings in the 
Zillah Court, jiending the appeal, 
but not having appealed from that 
decision ; presented a petition to 
Her Majesty in Council praying 
that all proceedings in the remand- 
ed suit might be stayed till the 
pending appeal had been heard; 
the Judicial t'ommittec, without 
determining the (piestion of their 
right to interfere in such circum- 
stances, held that the Petitioner 
had not shown any such injury, or 
used such expedition, as entitled 
him to ask for a stay of proceedings. 

Qu(icn\ whether, where an Order has 
been imule by tlie Superior Court 
below, refusing to stay proceedings, 
and such Order is not specially 
apjiealed from, the .liuUeial Com- 
mittee have any authority to in- 
terfere, though an appeal is pending 
before them from a previous Order 



INDEX. 


601 


of the Superior Court made in the 
same suit, remitting the cause back 
to the inferior Court before which 
it is pending. [Nawab Sidhee 
Nu^ur Ally Khan v. Rajah 
Oojoodhyaram Khan] - - 322 

9. It is not necessary to appeal from 
an interlocutory Order which does 
not dispose of the cause. Such 
Order can be impeached on appeal 
from the final decree. [Forbes v. 
Ameeroo}msa Begum] - - 340 

10, A party is not bound to appeal 
from every interlocutory Order 
which is a step in the procedure 
that leads to a final decree. It ia 
open on appeal from such final 
decree to question an interlocutory 
Order. [Sheonath v. Ramruith] 413 

11. A slight modification of the decree 
of the Court below as to interest 
held not sufficient to deprive the 


damages in respect of losses sus- 
tained by an illegal attachment. 
As the whole evidence was before 
the appellate Court, it was held 
that there was no necessity to 
remit the case to India for re-trial, 
and the Judicial Committee ac- 
cordingly assessed the damages 
from the materials before them, 
[Mudhun Mohun Voss v. Gohul 

563 


PRESUMPTION 

Of title arising from long possession. 

Ree ** Title/' 1, 3. 

PRESSURE 

To induce party to execute a deed. 

See “Fraud." 


PRINCIPAL AND AGENT. 


Respondent of costs of appeal. 

[Lalla Bunseedhur v. Koonwur I uianufacturer of silks in Bengal 


Bmdeseree Vutt Singh] - - 454 

12, The practice of including in the 
transcript Record, prepared and 
printed in India^ under the Order 
in Council, 13th June, 1853, volu- 
minous accounts and receipts, un- 
necessary to the question at issue, 

. condemned. 

Directions given in taxing costs to 
disallow all expenses occasioned by 
the insertion in the transcript of 
such unnecessary matters. [Tara- 
leant Banner jee v. Puddomoney 
Vossee] 476 

13* On appeal, the appellate Court 
was of opinion, that there was 
evidence from which the Court 
below ought to have awarded 

X~77 


employed a firm at Calcutta as 
Factors for the sale of his goods on 
commission. Generally the ship- 
ments and consignments to Eng- 
land were in the name of the 
Principal, but as the market was 
depressed at Calcutta, the Factors 
on several occasions shipped a por- 
tion of the goods to England, con- 
signing them in their own names. 
There was a loss on the sales in 
England of the goods so consigned ; 
Held, there being no peculiar cus- 
tom of trade existing in Calcutta 
to qualify the general mercantile 
law of England, in respect to Prin- 
cipal and Factor; and in the 
absence of evidence of any special 
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instructions by the Principal, that 
such consignments by the Fa«*tors 
was within the scope of their general 
discretion, and the loss was pro- 
perly charged on account of the 
Principal. {M-ttriunjoy Chuelcerbutty 
V. ('orkranf'] ----- 229 

PPTORITY. 

A registered deed cannot be deprived 
of the jiriority given by the Act, 
No. XIX. of 1843, unless it be 
inoved that there was fraud on the 
part of the grantee, [iSVcenanth 
Bhid tftcharjfr v, Hamcowul Gun- 
finf)nilya\ ...... 220 

Spp “ Ricoistration. * ’ 


PUNJAB CODE 

Of 18.54, introduced into Oude in 

1856. 


Sfr “Award, 1. | 

I 

I “Mahomedan Imw.“ ^ 

i 

I 

* * Oude. “ . | 

I 

% 

REDEMPTION 
(Equity of). j 

See “Lease. “ 

‘ ‘ Mortgage. ’ ’ 

IP I 

RAZINAMAH. 


1. A Hazinamah to compromise a 
.suit, and a Bond arising out of 

the same transaction, recognizing ' 

% 

a right to one-fourth of a Taloolc, \ 

» 

declared null and void, as having 
been obtained by fraud and iuti- 
midation by the Manager of the , 

t 

Agent’s Court at Ganjam^ who used | 
hi.s ofticiol character as a pressure j 


upon a Zemindar in difficulties in 
tltat District, to effect from him 
the execution of such instruments. 
\PaX‘aJa BalaJcrifitnamn Patrulu v. 
Sree Naraina Den/] - - 60 

2. Bv a Raziitamah executed in the 
year 1824, a compromise of a suit 
was entered into, wherebv the re- 
spective rights of A. & B. in their 
father *.s (C.*s) real and personal 
estate were declared. C. was en- 
titled to a tax levied on Pilgrims 
resorting to a Temple situate on 
his estate. This tax was abolished 

bv Ooveniinent in the vear 1840, 

• * * 

and a perpetual annual money 
payment awarded by the Govern- 
ment to r. as a compensation. On 
the death of C., a partition of his 
estate was made between A. Sc B., 
by assigning to each certain Mehals 
according to their supposed value, 
in respect of their proportions of 
the shares provided by the 
mah of 1824. This partition did 
not include the compensation for 
the pilgrini-tax. Government, in 
dealing with the annual compensa- 
tion-money, deducted the amount 
fronj the jumma paid by A. & B. 
for the ^fehal>st, which led to dis- 
putes as to the value of the Mehals 
so taxed and apportioned between 
-4. & B. Held (1), that the an- 
nual eompeusation-tax was to be 
treated as part of the assets of C., 
and to be received bv A» & B., in 
the proportions agreed to by the 
Bazinamah; and (2), that the 
mode of remission by Government 
from the ./umnm, in respect of the 
MehaJe, by the appropriation of the 
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oompeiisatiou*niouey, did not affect 
the rights of the parties. [Maha- 
ranee Inderjeet Kooar v. Mttssu- 
math Ismudh Koonwur] - - 329 

RECORD. 

Practice of inserting unnecessary 
documents in transcript prepared 
in India condemned. [TaraJeant 
Bannerjee v. Puddomoney Bo8see\ 

476 


REGISTRATION. 

B'v section 2 of Act, No. XIX. of 

♦* f 

1843, it is enacted, that every 
deed of sale, or gift of lands, houses, 
or other real i>roperty, a memorial 
of which has been or shall be duly 
registered according to law, shall, 
))rovided its authenticity be estab- 
lished to the satisfaction of the 
Court, invalidate any other deed of 
sale or gift for the same property 
which ma3' not have been registered, 
and whether such second or other 
deed shall have been executed 
prior or subsequent to the regis- 
tered deed — and that [from the Ist 
day of May, 1843] every deed of 
mortgage on land, houses, and 


other real property, as \vell as cer- 
tificates of the discharge of such 

incumbrances, a memorial of which 
> . . . ... 

has been or shall be duly registered 

s 

according to law, and provided its 

authenticity be established to tlie 
* . ♦ » • • • • 

satisfaction of the Court, shall be 
satisfied' in* preference to any other 


j other mortgage shall have been 
executed prior or subsequent to 
the registered mortgage, any know- 
ledge or notice of any such unregis- 
tered deed or certificate alleged 

% 

to be had by any party to such 
registered deed or certificate 
notwithstanding. ’ ’ Held : — 

First, that the w'ords in the latter 
part of the section, ^‘any know- 
ledge or notice of any such unregis- 
tered deed or (certificate alleged 
to be had by any party to such 
registered deed or certificate not- 
withstanding, applied not only to 
deeds and certificates of mortgage, 
but also to deeds of sale or gift; 
and 

Secondly, that the proviso, that ‘‘its 
authenticity be established to the 
satisfaction of the Court,'' pointed 
out merely the e.xclusion of a 
fraudulent deed from the benefit 
of the Act, as it w’as not intended 
that a deed which w’as tainted by 
fraud, although in other respects 
• genuine, should be placed on the 

same footing as a hona fide deed. 

« 

A registered deed cannot be deprived 

of - the priority given by Act, No. 

XIX. of 1843,* unless it be proved 

• « 

that there w^as fraud oii the part of 

* 

the grantee. [Sreenanth Bhutta- 
vharjee v. Ramcomul Gungopadya] 

220 


RENT. 


• ^ > • • 

1. Suit for enhancemeiit Of. 

See ‘ ‘ TENtJRii,''''' 2", '4. 


mortgage on the same property 
w'hicTi may not have been regis- 

ft • % 

tered^ and whether such se^ud or 


For arrears of. 

« • • 

See ^‘Assessment of rest." 
‘^‘LiMITATION of* "suits," 4. 
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RES JUDICATA. 

Sertiou JG of Ben. Reg. III. of 1793 
deeinres, “that the ZiNah and City 
Couits are prohibited from enter- 
taiiiiiig any cause which, from the 
production of a former decree or 
the records of the Court, shall ap- 
y)car to liave been heard and deter- 
mined by any former Judge, or any 
Superintendent of a Court having 
competent jurisdiction. “ Held to 
apply only to a case in which the 
fpiestion to be determined in the 
suit was the same as had been 
already heard and decided, and not 
to a case where new circumstances 
liad intervened and altered the 
nature and character of the c|ucs* 
tion to be determined. 

.Money realized under a decree or 
judgment cannot be recovered back 
in a new suit or action, while such 
decree or judgment under which it 
was recovered remains in force, as 
the original decree or judgment 
must be taken to be subsisting and 
valid until it has been reversed or 
superseded by ulterior proceeding. 
\Shania Puraheid Boy Chowdery v. 
Ifurro Punshad Roy Chowdery] 

'J03 

RESUMPTION. 

“Tenure,** J. 

SALK 

1. Under a decree. 

See “Guardian and Ward.** 
“Mortgage/* 1. 


“Possession.” 


2. For Government for 

arrears 

revenue. 


See “Tenure,** 2, 

3, 4. 


SECURITY 

To prevent waste by party iu posses- 
sion. pending appeal to England. 

I Mmaumat Jariui-ool-'Biiioo} v. 
M us.Humat Hoseinre Begum] 196 

See “pRAC'ricF./* 5. 

SECURITY FOR COSTS. 

Sec “Costs,** 1. 

SEPARATE ESTATE. 

The presumption of Hindoo law is, 
that property not shown to be 
separated is joint, and the onus 
prohandi lies on the party claiming 
is as separately actpiired. (Pran- 
kishen Paul Chowdry v. Mothoora- 
mohun Paul Chowdry] 403 

See ‘ ‘ Hindoo Laav, * * 2, 3. 

S1*ECIAL APPEAL. 

See “Aiteal,** 1, 2, 3. 

SPE(T.\L .\PPEAL TO THE 

SUDD K R 1 )E W A N X Y ADAW- 

MTT. 

.\ct, Xo. XVI. nf ISoo, c. 4, enacts, 
that no special appeal shall lie, 
nor shall any decision be reversed, 
altered, or remanded by any of the 
Sudder Courts upoji the ground 
that the decision of any question 
of fact is contrary to, or not war- 
raiitcd by, evidence taken, or any 
probability (ieduced from the record. 
Held, that such enactment was to 
be carried to its full legitimate 
extent, except where the decree of 
the inferior Court is founded ou an 
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inference of laiv, when a special 

appeal lies to the Smlder Dewanny 
AdaivJut. 

Thus when the Judge of the Inferior 
Court stated that the inclination 
of his opinion was, that there had 
been a sale, but that the Defen- 
■daut could not rely upon that 
lefence, because he had attempted 
to strengtlieu his case by a forged 
bill of sale, and that the estate, 
if not sold, must have been mort- 
gaged, as insisted by the Plaintiff, 
and thereupon decided wthout 
Itroof that thp estate was mort- 
gaged; and such judgment was 
lield not to be a finding of fact, but 
an inferea»ce of law, and analogous 
to a misdirection of a Judge to a 

and, in such circumstances, 
a special appeal to the Sudde] 
Dewanny Adawlxit lies from such 
decree. [Sevvaji Vijaya £aghu~ 
nadha Faloji Krisitian Gopalar v. 
Chinna Nayana Chetti] - . 151 


«UB-TEJS!iUKES. 

1 . Kight of auction purchaser at 
Government sale for arrears of 
revenue to set aside sub-tenures. 
Mouzahs, forming a Shikmee 
Talool: before the Decennial Set- 
tlement and held of the Zemindar 
by ^focurrery tenure at a fixed 
i*ent, ai'e not liable to resumption 
by a purchaser under Reg. XI. of 
1822, secs. 30, 32 and 33. [Wise 
V. Biittobuu Moyce Dehia Chow- 
drainev] 165 

:l. Talooks held at a fixed and invari- 
able rent anterior to the Decennial 
Settlement, and held not liable 
to enhancement of rent. [Bahoo 
(iopal IaiU Thakoor v. Teluck 
Chitndcr Bai] . . . _ 183 


SUCCESSION 
Bj' Hindoo law. 

See ‘‘Hindoo Law,'^ 1. 


SPECIAL DAMAGES 
Bee “Damages.'^ 


SPECIFIC PEBFORMANCE 
Sec “Lease.” 


SPOLIATION OF BOOKS. 
See “Account,*^ 3. 

STAYING PROCEEDINGS 

In Court below pending appeal, 
See “Peactice,’* 2, 8. 


SUIT 

For quit possession by lessee 
against lessor. 


Sec “Lease. 




TAIL MALE. 

Sec “Hindoo Law, “ 1 


TANNAHDARY LANDS 
See “ Tenure, 1. 


TENURE. 

1. Chakeran lands in Bfengal, held 
anterior to the Decennial Settle- 




T T 


indkx. 



iiiojit, under tlie Zemindar of 
Burdwan, not merely in lieu of 
wages for personal services to the 
Zemindar^ hut also for the perfor- 
ninnce of tlie duties of village 
wfitchniau, are not resumable as 
Taniiahdari/ laiuls by the Oovern- 
nient, uinbr see. 8, el. 4, of Ben. 
Hcg. I. of 1793, but are, by sec. 4 
of Ben. Reg. VITl. of 1793, an- 
nexed to the Malguzary lands, and 
lesponsiblc for the public revenue 
assessed on the Zemiudari/. 

('hoivk‘e< d(trs\ or village watehiuen, are 
liable to services to the Talool:da)\ 

but Cliok’cran lands held bv them 

»/ 

for such services an* not liable to 
I>e risnined by the Talookdar for 
his own use discharged of the 
obligation to which they are sub- 
ject. So held by the Judicial Com- 

% 

inittee, aftinuing the judgments of 
the Zifhtlt and Sadder Courts, in 
a suit for resum)>tioii by the Appel- 
lant as Totookdar, under a purchase 
of certain lands from the Zcmiri- 
(far (»f Burdivan. which he alleged 
to he dram Siirunjnmcc (rent-free 
villagt* lands), but which Avere 
proved to be Chakcrau lands, ap- 
projiriatetl to the maintenance 
of ('hoH'ku'darft in the TaJook in 
which th(* lauds were situate. 


'I’lie right of appointing Chowkeedors 
belongs to the Talookdary such 
ollieers being liable to the perfor- 
mance of services to the Talook- 
dar: and as by usage in the 

# ♦ • * 

Ze m i n da ry of ‘ Bu YdxL'a n , Ch o wkee- 


« « % I 

had 'lVeen aee\>^omed to render 
^iKjh ser^4ee8 -to the Zemitidary ' the 


Chowkeedar was held entitled to 


the possession of the Vhakeran 
lands under such tenure. [Joy- 
kishen Mookerjee v. The CoU^ctor 
of East Bardwan] - - - - 16 

2. Suit by a Zemindar against a 
mesne tenant of his Zemlndaryf 
holding by hereditary tenure, in the 
nature of a Monroosee Isiemrareet 
to enhance the rent of the lands 
which had been held by the tenant 
and his predecessors anterior to 
the Decennial Settlement at an 
invariable fixed rent, dismissed. 

By section of Ben. Reg. XLIV. of 
1793, it is provided, that when a 
Zemihdary is sold by public sale 
for discharge of arrears due from 
the Zemindar, or others, to Govern- 
ment, “all engagements whicli such 
)»roprietor shall have contracted 
with (lepcndeiit TalookdarSf whose 
Talooks may be situated in the 
lands sold, as also all the leases 
to under farmers and Poitahs to 
Byofft for the eiiltivation of the 
whole or any part of such lands 
(with the exception of the eiigage- 
mei»ts, Pottahs and leases, specified 
in secs. 7 and 8), shall stand cau- 

eelled from the day of sale, and the 

% 

l)urehaser, or purchasers, of the 
land shall be at lil.>erty to collect 
troi»» such dependent Talookdar^ 
and trom the Tfyots or cultivators 
of the lands let in farm, and the 
lands not farmed, whatever the 
former proprietor would have been 
entitled to. demand acootding to the 
e^itablislicd usages and rates of the 
PeryuunaJt^ or District, in which 
such lands may be situated, had 
. the engagements so cancelled never 
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existed.*^ And the 7th secyon 'pro- 
vides, that section 5 i{ot to 



authorize the assessing any 

increase upon tJie lands of such 
dependent Talookdars as were 
exempted from inci'ease bv sec. 
41 of Reg. VII. of 1793, at the 
Decennial Settlement of 1793. 

In 1823, a Zemindar fell into arrears 
of revenue, and Government sold 
the Zemindary at a public sale 
for discharge of the arrears due, 
whereby the auction purchaser 
accpiired such rights to cancel 
leases, &c-, as then existed; but 
he took no steps under Ben. Reg. 
XI. of 1822, secs. 30, 32, 33, 
which gave power to a purchaser 


enhancement of rent, under cer- 
tain specified and equitable limi- 
tations. 

Wliether such power is not confined 

to the auction purchaser himself, 

and not to those claiming under 
him. Quaere. 

When false witnesses or forged docu- 
ments are produced to support a 
frase, such fact naturally creates 
■suspicion; but if the appellate 
Court has to deal with a. just case, 
though foolishly and wickedly at- 
tempted to be supported by false 
evidence, such circumstances will 
not prejudice the judgment on the 
merits, when the ease is supported 
by independent evidence. 


to cancel the leases, or to enhauee So ruled, when their Lordships were 


the rent, nor was any claim in that 
respect made by subsequent pur- 
cliasers from him, until the year 
1856, when the Zemindar then in 
possession brought a suit to en- 
hance the rent. Held, reversing 
the Sudder and Zillah Courts' 
decree : 

hirst, that the tenure, a 2i.ouroos6e 
Istemraree, under which the Defen, 
daut held was hereditary, and as 
it had been uninterruptedly held 
anterior to the Decennial Settle- 
ment at a fixed rent, the Zemin- 
dar had no power to enhance the 
rent. 

Secondly, that such a tenure was not 
cancelled, ipso facto, by the sale in 
1823, as the language in sec. 7 of 
Ben. Reg. XXiIV, of 1793 showed 


satisfied from the evidence that an 
ancient tenure existed, which was 
endeavoured to be supported by 
a forged document and evidence. 
[Jtanee Surnomoyee v. Maharajah 
Sntfeesehxmder Boy, Bahadoor] 

123 

3. A purchaser of a Zemindary at a 
Government sale under Ben. Reg. 
XI. of 1822, to satisfy arrears of 
revenue, is entitled as purchaser, 
first, to immediate possession of 
such lands as were at the time of 
the sale in the possession of the 
Zemindar; and secondly, under 
sees. 30, 32, and 33 of that Regu- 
lation, to set aside by suit all sub- 
tenures created since the Decennial 
Settlement by the Zemindar last 
seized, or his predecessors. 


that what was intended by see. 5 Mousahs, forming a Shikmee Talook 

^ 9 


of that Regulation was not the 
^ destruction of the tenure, but the 


before the Deceunial Settlement 
and held, of the Zemindar bv 
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Moeurrert! tenure at a fixed rent, 
are not liable t(» resumption by a 
purehaser under Keg. XI. of 1822, 
secs. 30, 32, and 33. [JVist’ v. 
Bhoohun Moyer Debin Chow- 
drainer] 165 

4. Suita )>y a Zemindar claiming as 
purcliaser at a sale for arrears of 
(fOveinment revenue, to enhance 
the rents of certain Taionks^ which 
formerly constituted one Talook, 
held of the Zofiindary at a fixed 
or Mocurrery jumma\ dismissed by 
tlie Sndder Court, and such dis- 
missal affirmed on appeal by the 
Judicial Committee, as the evidence 
established that each Tnlookdar 
liad paid a fixed and invariable 
rent anterior to the Decennial Set- 
tlement, and consequently was not 
liable to an enhancement of rent. 

The onua of proving that a Talook 
had been held at a fixed and in- 
variable rent twelve years antece- 
dent to the Perpetual Settlement 
lies on the Defendant. [Baboo 
(iopal hall Thakoor v. Teluck 
('hnnder Boy] 183 

TESTAMENTARY 

Instrument creating limitation in tail 

male. 

See “Hindoo Law,’* 1. 

TITLE. 

1. Disputes respecting the boim- 
daries of the Zeviindaries of Tet- 
tiapooram and Bamnad, in the 
District of ^fadura, having led to 
acts of violence by the Byots, the 
Government, in the year 1836, to 


))i\sj rve the public peace, attached 
the -duputed lands and took pos- 

the benefit of the parly 
t<» wiioiji the lands should be judi- 
ciullv awarded. At and before the 


time of the Government taking 
such possession, the Zemindar of 
ycitinpooram was in possession of 
certain lands adjacent to and taken 
as a part of the lands in dispute. 
The lands remained under attach- 
ment by Government for a period 
of nearly twenty years; no steps 
having been taken regarding them 
till the year 1855, when the Zemin- 
dar of Yrttinpooram brought a suit 
against the I’ollector of Madura 
and the Zemindar of Bamnad, to 
recover possession of the land so 
formerly occupied by him, and for 
the mesne profits thereof while in 
the possession of the Goverument. 
Although no clear title in this suit 
was proved by either Zemindar, it 
was held by the Courts in Indian 
and affirmed on appeal by the 
.ludicial Committee, that the fact 


of possession of the lands by the 
Zemindar of yettiapooram before 
and at the time of the attachment 
by the Governmeuf was, in the 
circumstances, evidence of title, 
and the Government was ordered 
to restore the lands to him. [r*r 
Zemindar of Bamnad v. The 
Zemindar of Yetliapooram] - 47 
-• In a question of disputed boun- 
daries the OMMs prohandi lies xipon 
the IMaintiff to prove by indepen- 
dent evidenee his right to recover. 
But in the circumstances held, that 
the mere failure on the Plaiutilf’a 
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part to support the burden of 

proof cast upon him, as to part of 

♦ ^ 

the lands claimed, T\’as not conclu- K 
sivc as it would be in ejectment, j 
and the case remitted to India for j 
further inquiries. [^Rajah Lelanund \ 
Sin-gli, Baliadoor v. Maharajah 
Mohcshur Singh, Bahadoor] 81 


TORT. 

Sre “ Damages. ” 

TRANSCRIPT 

Of record prepared in India. 
Sec ‘'Practice," 12. 


o. Suit by A. to recover real estate j 
in the possession of B. and of his i 
l)redeeessors, whose title has been i 

I 

unchallenged for forty-four years, j 
on the ground that the estate was j 
mortgaged only by ancestors,,' 

and that B. and those claiming I 
under him were only usufruetory I 


UNDIVIDED HINDOO 
FAMILY. 

Sec "Hindoo Law," 2, 3, 4. 


USAGE. 

See "Principal and Agent." 


mortgagees in possession. Held, I 

^ I 

that the 07ius prohandi was on A., \ 
who could only succeed by the ' 
strength of his own title, and not 
by reason of the weakness of B.*s 
title. 

If a jjarty put in evidence in support j 
of his title, documents proved to ' 
be forged, but the other evi- 
dence adduced by him is not im- 
peached, the Court, in rejecting the 
forged documents, will take the 
uriimpeached evidence into con- 
sideration, and if satisfied, adju- 
dicate thereon. [Sevvaji Vijaya 
Baghunadha Raloji B^Tistnan Go- 


" Tenure," 1. 

USUFEUCTORY MORTGAGE. 

See " Mortgage, " 1 . 
"Title," 3. 

VILLAGE WATCHMEN. 

See "Tenure," 1. 

‘ WASTE. 

Application for security from party in 
possession pending appeal. 

See " Practice, ' * 5. 


palar v. Chinna Nayana Chetti] j 

151 i 

I 

4. It is essential that a Claimant 
seeking to oust a party in posses- 
sion of an estate, should establish ; 
his own right to the estate, and not 
rely upon the failure of the title 
impeached. [Jowalki Buksh v. 
Hheerum Singh^ - - - . 511 


WIDOW. 

1. What estate a Hindoo widow takes 

on death of her husband. [Mussu- 
mat Moyee Behia y. Bam Kishore 
Acharj Clioxvdhry] - - - 279 

2. Ordinaiy co-partnership property 
is not subject to the Hindoo Law 
which excludes a ^vidow from the 
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.siieccssion at her husband 's death 
to a stiaro of the joint property of 
an undivided family. 

The Sufl^cr Court haviiig established 
that tlie family was joint and the 
property undivided, awarded a ^oss 
sum out of the estate, ealculateil 
to make the widow of one of the 

I 

brotliers a monthly payment for ^ 
maintenance. Held, that although | 
a Court of Equity in this country < 
would have sot apart a certain 


sum to a separate account during 
the lifetime of the widow, yet 
from the Avant of machinery in 
the Native Courts in India, such 
practice could not be carried out. 
IKantpnshad Tf^vnrry v. iS/iroo7i?/rn 

A7oiN| 49() 

WILL. 

Sec ‘^EvidencrC’ 5. 
“IIiNi>oo Law,’’ 1. 


A ’*• ' 
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EERATA. 


Page On, lines 8 and 12 from top, for ‘‘Appellant” read 
l‘ago 09, line 29, for ‘‘Appellant” rrod ‘‘Respondent.” 


‘ ‘ Resix»ndent.'’ 



Printo.1 by Woo.lfnU n.ul Kin.ler. Milfor.l Lano. 








